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ANALYZING OREGON’S AUTHORITY TO ASSUME THE CWA SECTION 404 PROGRAM

Oregon’s existing removal-fill permitting program heavily overlaps with the requirements of Section 404 of the Clean Water Act
(CWA). Oregon’s assumption strategvis ................ 1 Commented [PB1]: | am not surc what to write here.
labk at the Florida miodel and come up with something:
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Code of Federal Reégulations
Title 40 — Protection of Environment
Part 232-404 PROGRAM DEFINITIONS; EXEMPT ACTIVITIES NOT REQUIRING 404

PERMITS:
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§ 232.2 Definitions B
Chet-means-Clean-Water Act) ,,/—/’{Commented [PB3]: I don’t think we need this. Intuitive,
Federal Authority Citation and Language Corresponding Language of State Authority Comments
of Federal Authority State Authority
Citation
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than incidental fallback within, the waters of equivalent amount of material on or within the also.
the United States. The term includes, but is bed of such waters, including channel relocation.
not limited to, the following: (i) The addition
of dredged material to a specified discharge “Material” means rock, gravel, sand, silt and other
site located in waters of the United States; (i) | ORS 196 800(8) inorganic substances, and large woody debris,
The runoff or overflow, associated with a removed from waters of this state and any
dredging operation, from a contained land or materials, organic or inorganic, used to fill waters
water disposal area; and (i11) Any addition, of this state.
including redeposit other than incidental
fallback, of dredged material, including “Waters of this state” means all natural
excavated material, into waters of the United | GRS 196 800(15) waterways, tidal and nontidal bays, intermittent
States which is incidental to any activity, streams, constantly flowing streams, lakes,
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including mechanized landclearing, ditching,
channelization, or other excavation. (2) The
term discharge of dredged material does not
include the following: (1) Discharges of
pollutants into
resulting from the subsequent
processing of dredged material that is
extracted for any commercial use (other than
. These discharges are subject to section
2 of the Clean Water, Act. even though the

wetlands, that portion of the Pacific Ocean that is
in the boundaries of this state, all other navigable
and nonnavigable bodies of water in this state and
those portions of the ocean shore, as defined in
ORS [ HYPERLINK
"https://www.oregonlaws.org/ors/390.605"
], where removal or fill activities are regulated
under a state-assumed permit program as provided
in 33 U.S.C. 1344(g) of the Federal Water

extraction and depositiof such material may
require a permit from thie Corps ot dpplicable
state. (i) Activities that involve only the
cutting or removing of végetation abayi the
ground (e.g., mowing, rotary cutting, and
chainsawing) where the activity neither
substantially disturbs the root system nor
involves mechanized pushing, dragging or
other similar activities tlvit redeposit
excavated soil material, {1i1) Incidental
fallback. (3) Section 404 authorization is not
required for the following: (i) Anyiucidental
addition, including redepuosit. of dredged

ORS 390 605023

QRS 196 800(3)

Polliition Control Agtiasamiended:

“Qcean shore” as
relating to ORS

“Ocean shore” medps the land lying betwéen
extremie low tide of the Pacific Ocean and the
statutory vegetation line as described by ORS [
HYPERLINK
"httpsiiwww.oregonlaws.org/ors/390.770"
} or the line of established upland shore
vegetation. whichever is farther inland. “Qeean
shore” does not inclilde an estuary as defined in
ORS [THYPERLINK

"hitps:/AMww .oregonlaws.org/ors/196 800"

1

material associated with'any activity that does
not have or would not have the effect of
destroying or degrading an areca of waters of
the U.S. as defined in paragraphs (4) and (5)
of this definition; however, this exception
does not apply to any person preparing to
undertake mechanized landclearing, ditching,
channelization and other excavation activity
in a water of the United States, which would
result in a redeposit of dredged material,
unless the person demonstrates to the
satisfaction of the Corps, or EPA as
appropriate, prior to commencing the activity

“Waters of this
state” as relating
“waters of the
United States”

"Fill" means the total of deposits by artificial
means equal to or exceeding 50 cubic yards or
more of material at one location in any waters of
this state.
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involving the discharge, that the activity
would not have the effect of destroying or
degrading any area of waters of the United
States, as defined in paragraphs (4) and (5) of
this definition. The person proposing to
undertake mechanized landclearing, ditching,
channelization or other excavation activity
bears the burden of demonstrating that such
activity would not destroy or degrade any
area of waters of the United States. (11)
Incidental movement of dredoed material
occurring during normial dredging opetations,
defined as dredging for tiavigation

in navigable waters of the United Statés, as
that term is defined in 33 CFR § 329, with
proper authorization from the Congress or the
Corps pursuant to 33 CER § 322; however,
this exception is not applicable to dredging
activities in wetlands, as that term is defined
at § 232.2(r) of this chapter. (1ii) Certain
discharges, such as those associated with
normal farming, silviculture, and ranching
activities, are not prohibited by ot vtherwise
subject to regulation undér'Séction 404. See
40 CFR 232.3 for discharges that do not
require permits.(4) For purposes of this
section, an activity associated with a
discharge of dredged material destroys an
area of waters of the United States if it alters
the area in such a way that it would no longer
be a water of the United States—Nete:

,,,»/"/i; Commented [PB5]: Don’t think “Note”s are needed
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(5) For purposes of this section, an activity
associated with a discharge of dredged
material degrades an area of waters of the
United States if it has more than a de
minimis (i.e., mconsequential) effect on the
area by causing an identifiable individual or
cumulative adverse effect on any aquatic

function.

Discharge of fill material. (1) The ORS 196.80003) See “Fill”, “Material”, “Waters of the United

term discharge of fill material means the States”, above i "} Commented [PB7]: Lani_ ensure all the words are covered
addition of fill material into waters bf the i above or we will need to add defimtions here.

United States. The term generally'incliades,
without limitation, the following activitics:
Placement of fill that ig necessary for the
construction of any strigture or infrastriicture
in a water of the United States; the building
of any structure, infrasirycture, or
impoundment requiring rock, sand, dirt; or
other material for its construction; sites
development fills for reereational, industrial,
commercial, residential or other uses;
causeways or road fillst dams and.dikes;
artificial islands; propérty protection’and/or
reclamation devices such'as'riprap, groins,
seawalls, breakwaters, and revetments; beach
nourishment; levees; fill for structures such as
sewage treatment facilities, intake and outfall
pipes associated with power plants and
subaqueous utility lines; placement of fill
material for construction or maintenance of
any liner, berm, or other infrastructure
associated with solid waste landfills;
placement of overburden, slurry, or tailings or
similar mining-related materials;” after the
words “utility lines; and artificial reefs. (2) In
addition, placement of pilings in waters of the
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United States constitutes a discharge of fill
material and requires a Section 404 permit
when such placement has or would have the
effect of a discharge of fill material.
Examples of such activities that have the
effect of a discharge of fill material include,
but are not limited to, the following: Projects
where the pilings are so closely spaced that
sedimentation rates would be increased;
projects in which the pilings themselves
effectively would replace the bettom of a
waterbody; projects invalving thé'placement
of pilings that would rédiice the reach or
impair the flow or circiation of waters of the
United States; and projegts involving the
placement of pilings which would result in
the adverse alteration 6t ¢limination of
aquatic functions. (i) Placement of pilings in
waters of the United States that does gt have
or would not have the gffect of a discharge of
fill material shall not reguire a Sectipn 404
permit. Placement of pilings for limear
projects, such as bridgés. elevated walkways,
and powerline structures;‘geénerally does not
have the effect of a discharge of fill material.
Furthermore, placement of pilings in waters
of the United States for piers, wharves, and an
individual house on stilts generally does not
have the effect of a discharge of fill material.
All pilings, however, placed in the navigable
waters of the United States, as that term is
defined in 33 CFR § 329, require
authorization under section 10 of the Rivers
and Harbors Act of 1899 (see 33 CFR § 322).
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Dredged Material means material that is
excavated or dredged from waters of the
United States.

Fill Material (1) Except as specified in
paragraph (3) of this definition, the term fill
material means material placed in waters of
the United States where the material has the
effect of: (i) Replacing any portion of a water
of the United States with.dry.land; or (i1)
Changing the bottom elevation ol any portion
of a water of the United States.(2) Examples
of such fill material include, but are'not
limited to: rock, sand, so1l, clay, plastics,
construction debris, wood chips, overhiitden
from mining or other éx¢avation activitics,
and materials used to cregte any structure or
infrastructure in the waters of the United
States. (3) The term fill iaterial does not
include trash or garbage

General permit means g permit authorizing a
category of discharges ot dredged or hill
material under the Act, (ieneral perniits are
permits for categories of dischirge which are
similar in nature, will cause only minimal
adverse environmental effects when
performed separately, and will have only
minimal cumulative adverse effect on the
environment.

ORS 196 800(5)

“General peimit” means a permit for removal
activities or fill activities that are substantiglly
similar in natiire, arg recurring or ongoing, and
have predictable effects and putcomes,

the current

definition and

“General permit” means a
permit developed pursuant to ORS 196.817 that is

amends standards
for issuing general
permits.

-1 Commented [PB9]: Uric will need to add language on the

DSL General Permit as [ don’t know about it.

issued: (a) On a statewide or geographical basis;
or (b) For removal activities or fill activities that
are substantially similar in nature, are recurring or
ongoing, and have predictable effects and
outcomes.

(1)(a) Notwithstanding ORS 196.810, the
Department of State Lands may establish a
removal or fill general permit:

(A) By rule for processing applications on a

~i Commented [PB8]: Green is for Eric/DOJ to come up

with language for legislative concepts
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statewide or geographic basis; or

(B) By order for an applicant or group of
applicants to cover activities that are substantially
similar in nature, are recurring or ongoing, and
have predictable effects and outcomes.

(b) The department must find that the project is in
compliance with the review standards set forth in
ORS 196.600 to 196.905 and would not result in
long-term harm to water resources of this state.

{¢) The dopartment ghall condition any such
general permit upon actions necessary to
minimize environniental effedts.

§ 232.3 Activities not requiring permits.

Federal Authority Citation and Language of Corresponding Description Comments
. State Authority
Citation

Federal Authovity

Except as specified in paragraphs (a) and (b) of
this section, any discharge of dredged or fill

,,,,,,,,,,,,,,,,,,,,,,, ,//‘/Jé Commented [PB10]: Lani | have not verified these
Applicability? amends i statutes as the correct references. Could you please?

Added recapture provision: | list of exemptions

material that may result from any of the _
he exemptions in this section, | to include a

activities described in paragraph (c) of this

section is not prohibited by or otherwise a permit under ORS 196.600 to 196.905 is recapture provision
subject to regulation under this part. required for any fill or removal of material in or | for toxics.

(a) If any discharge of dredged or fill material from the waters of this state even? if the

resulting from the activities listed in paragraph material contains any toxic pollutant listed

(¢) of this section contains any toxic pollutant under 33 U.S.C. 1317, Section 307 of the

listed under section 307 of the Act, such Federal Water Pollution Control Act, as

discharge shall be subject to any applicable amended.

toxic effluent standard or prohibition and shall
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require a section 404 permit. (b) Any discharge
of dredged or fill material into waters of the
United States incidental to any of the activities
identified in paragraph (c) of this section must
have a permut if it is part of an activity whose
purpose 1s to convert an area of the waters of
the United States into a use to which it was not
previously subject, where the flow or
circulation of waters of the United States may
be impaired or the reach,of such waters
reduced. Where the proposed discharge will
result in significant disternable alterations to
flow or circulation, the presumption i3 that
flow or circulation may be impaired hy Such
alteration. (c) The following activities are
exempt from section 404 permit requirginents,

except as specified in paragraphs (a) and (b) of
this section: (1)(i) Norhial farming, silvicnlture

and ranching activities suich as plowing,
seeding, cultivating, miitior drainage, and
harvesting for the production of food. fiber,
and forest products, or tipland soiland water

conservation practices, as defined myparagraph

(d) of this section.(ii)( Ay To fall tnder this
exemption, the activities specified in paragraph
(c)(1) of this section must be part of an
established (7.e., ongoing) farming, silviculture,
or ranching operation, and must be in
accordance with definitions in paragraph (d) of
this section. Activities on areas lying fallow as
part of a conventional rotational cycle are part
of an established operation. (B) Activities
which bring an area into farming, silviculture
or ranching use are not part of an established
operation. An operation ceases to be
established when the area in which it was

Exempts fill/removal activities on lands zoned
for EFU if for drainage or maintenance of farm
or stock ponds, or if for maintenance of farm
roads that are constructed and maintained in
accordance with construction practices designed
to minimize any adverse effects to the aquatic
environment and the borrow material does not
come from waters of this state without
authorization from DSL and maintenance
agtivities are confined to the scope.of
construction for the origmal project.

Bxemptions in (3) to (6} and
(8) do not apply if the purpose of the
fill/rémoval activity is to bring an area of state
waters into a new 1s¢, and it impairs flow or
circulation or reduges the reach of state waters.

FHxpanded the recapture:
Notwithstanding the exemptions this section, a
permit under ORS 196.600 to 196.905 is
required for any fill or removal of material in or
from the waters of this state when:

(a) The fill'or removal is a part of an activity
whose purpose is to bring an area of state waters
into a use to which it was not previously
subject; and

(b)(A) The flow or circulation of the waters of
this state may be impaired; or

(B) The reach of the waters may be reduced.
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conducted has been converted to another use or
has lain idle so long that modifications to the
hydrological regime are necessary to resume
operation. If an activity takes place outside the
waters of the United States, or if it does not
involve a discharge, it does not need a section
404 permit whether or not it was part of an es-
tablished farming, silviculture or ranching -
operation.(2) Maintenance, including
emergency reconstruction.of recently damaged .|
parts, of currently serviceable sttuctures such ||
as dikes, dams, levees, groins, riprip,
breakwaters, causeways, bridge abutnients or
approaches, and transporiation structiires, ‘
Maintenance does not include any modification
that changes the characicr, scope, or size of the
original fill design. Enjergency reconsfiuction |
must occur within a regstnable period of time
after damage occurs in prder to qualify fur this
exemption. (3) Construction or maintenance of. |
farm or stock ponds or irrigation ditches or the
maintenance (but not constructiony of drainage
ditches. Discharge assoeiated with siphons,
pumps, headgates, wingwalls ‘weirs, diversion
structures, and such other facilitics as are
appurtenant and functionally related to
irrigation ditches are included in this
exemption. (4) Construction of temporary
sedimentation basins on a construction site
which does not include placement of fill
material into waters of the United States. The
term “‘construction site” refers to any site
involving the erection of buildings, roads, and
other discrete structures and the installation of
support facilities necessary for construction
and utilization of such structures. The term
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also includes any other land areas which
involve land-disturbing excavation activities,
including quarrying or other mining activities,
where an increase in the runoff of sediment is
controlled through the use of temporary
sedimentation basins. (5) Any activity with
respect to which a State has an approved
program under section 208(b)(4) of the Act
which meets the requirements of section
208(b)(4)}(B) and (C). (6).Construction or
maintenance of farm roads, torest toads, or
temporary roads for mpying mining
equipment, where such roads are consiricted
and maintained in accordance with bést
management practices (BMPs) to assuge that
flow and circulation patterns and chemicsl and
biological characteristigs of waters of the
United States are not itnpaired, that the teach
of the waters of the United States is not
reduced, and that any adverse effect gn the
aquatic environment will be otherwige
minimized. The BMPs which must be dpplied
to satisfy this provision include the following
baseline provisions:(i) Permanent roads (for
farming or forestry activities), temporary
access roads (for mining, forestry, or farm
purposes) and skid trails (for logging) in waters
of the United States shall be held to the
minimum feasible number, width, and total
length consistent with the purpose of specific
farming, silvicultural or mining operations, and
local topographic and climatic conditions; (i)
All roads, temporary or permanent, shall be
located sufficiently far from streams or other
water bodies (except for portions of such roads
which must cross water bodies) to minimize
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discharges of dredged or fill material into
waters of the United States;(ii1) The road fill
shall be bridged, culverted, or otherwise
designed to prevent the restriction of expected
flood flows;(iv) The fill shall be properly
stabilized and maintained to prevent erosion
during and following construction;(v)
Discharges of dredged or fill material into
waters of the United States to construct a road
fill shall be made in a mannerthat minimizes
the encroachment of triicks. tractors:
bulldozers, or other heavy equipnignt within
the waters of the United States (including
adjacent wetlands) that lie outside the lateral
boundaries of the fill itself;(vi) In designing, |
constructing, and maintaining roads, vegetative
disturbance in the waters of the United States
shall be kept to a minimium;(vii) The desion,
construction and maintenance of the rgad ‘
crossing shall not disrupi the migration ¢r other
movement of those spegics of aquatie life }
inhabiting the water body; (viil) Bairow
material shall be taken from upland sources
whenever feasible;(ix) The'discharge shall not
take, or jeopardize the continued existence of,
a threatened or endangered species as defined
under the Endangered Species Act, or
adversely modify or destroy the critical habitat
of such species;(x) Discharges into breeding
and nesting areas for migratory waterfowl,
spawning areas, and wetlands shall be avoided
if practical alternatives exist;(x1) The discharge
shall not be located in the proximity of a public
water supply intake;(x11) The discharge shall
not occur in areas of concentrated shellfish -
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in a component of the National Wild and
Scenic River System;(xiv) The discharge of
material shall consist of suitable material free
from toxic pollutants in toxic amounts; and(xv)
All temporary fills shall be removed in their
entirety and the area restored to its original
clevation.(d) For purpose of paragraph (c)(1)
of this section, cultivating, harvesting, minor
drainage, plowing, and seeding are defined as
follows:(1) Cultivating means.physical
methods of soil treatment eniployed within
established farming, ranéhing and silviculture
lands on farm, ranch, or fbrest crops to aid and
improve their growth, quality, or yield.(2)
Harvesting means physical measures éinployed
directly upon farm, forgst, or ranch crops
within established agriciiltural and silvicultural
lands to bring about their removal from farm,
forest, or ranch land, but does not mchide the
construction of farm, forest, or ranch
roads.(3)(1) Minor drainage means:(A) The
discharge of dredged ot {ill material incidental
to connecting upland draingge facilities to
waters of the United States;adequate to effect
the removal of excess soil moisture from

upland croplands. Construction and
maintenance of upland (dryland) facilities,

such as ditching and tiling, incidental to the
planting, cultivating, protecting, or harvesting
of crops, involve no discharge of dredged or

fill material into waters of the United States,

and as such never require a section 404
permit;(B) The discharge of dredged or fill
material for the purpose of installing ditching

or other water control facilities incidental to
planting, cultivating, protecting, or harvesting
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of rice, cranberries or other wetland crop
species, where these activities and the
discharge occur in waters of the United States
which are in established use for such
agricultural and silvicultural wetland crop
production;(C) The discharge of dredged or fill
material for the purpose of manipulating the
water levels of, or regulating the flow or
distribution of water within, existing
impoundments which have been constructed in |
accordance with applicable requiteinents of the |
Act, and which are in ¢stablished'use for the
production or rice, craitberries, or other
wetland crop species. Nate: The provisions of
paragraphs (d)(3)(i) (B) and (C) of this séction
apply to areas that are in ¢éstablished use
exclusively for wetland ¢rop production as
well as areas in establighed use for
conventional wetland/fnign-wetland crop
rotation (e.g., the rotations of rice and
soybeans) where such rotation results m the
cyclical or intermittent femporary.dewatering
of such areas. (D) The:discharee of dredged or
fill material incidental to'the emicrgency
removal of sandbars, gravel bars, or other
similar blockages which are formed during
flood flows or other events, where such
blockages close or constrict previously existing
drainageways and, if not promptly removed,
would result in damage to or loss of existing
crops or would impair or prevent the plowing,
seeding, harvesting or cultivating of crops on
land in established use for crop production.
Such removal does not include enlarging or
extending the dimensions of, or changing the
bottom elevations of, the affected drainageway
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as it existed prior to the formation of the
blockage. Removal must be accomplished
within one year after such blockages are
discovered in order to be eligible for
exemption. (i1) Minor drainage in waters of the
United States is limited to drainage within
areas that are part of an established farming or
silviculture operation. It does not include
drainage associated with the immediate or
gradual conversion of g wetland to a non-
wetland (e.g., wetland species to upland
species not typically adequate to Tife m
saturated soil conditions); or conversinn from
one wetland use to another (for example,
silviculture to farming).In addition, minor
drainage does not inclide the construction of
any canal, ditch, dike or other waterway or
structure which drainsipr otherwise
significantly modifies # stream, lake, swamp,
bog or any other wetland or aquatic area
constituting waters of the United States Any
discharge of dredged ot fill material into the
waters of the United States meidental to the ‘
construction of any such'stricture or waterway' |
requires a permit.(4) Plowing means all forms
of primary tillage, including moldboard, chisel,
or wide-blade plowing, discing, harrowing, and
similar physical means used on farm, forest or
ranch land for the breaking up, cutting, turning
over, or stirring of soil to prepare 1t for the
planting of crops. Plowing does not include the
redistribution of soil, rock, sand, or other
surficial materials in a manner which changes
any area of the waters of the United States to
dryland. For example, the redistribution of
surface materials by blading, grading, or other
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means to fill in wetland areas is not plowing.
Rock crushing activities which result in the
loss of natural drainage characteristics, the
reduction of water storage and recharge
capabilities, or the overburden of natural water
filtration capacities do not constitute plowing.
Plowing, as described above, will never
involve a discharge of dredged or fill
material.(5) Seeding means the sowing of seed
and placement of seedlings.to.produce farm,
ranch, or forest crops and meludes the
placement of soil beds fot seeds ot seédlings ©
on established farm and {brest lands () Federal
projects which qualify inider the critétia ‘
contained in section 404(r) of the Act are
exempt from section 404 permit requirginents,
but may be subject to other State or Federal
requirements.

Part 230-SECTION 404(B)(1) GUIDELINES FOR S PECIFCATION OF DISPOSAL SITES FOR DREDGED OR FILL MATERIAL

Subpart A-General

In evaluating whether a“partictlar discharge TORS 196‘825(1}@ Two determinations are made Oregon does not specifically __—1 Commented [PB11]: Lani please check these are the
site may be specified, the permitting authority based on the information gathered | sequence its decision making; correct statute references. Any not highlighted in prey have
should use these Guidelines in the following by considering nine criteria. however, it does gather and not been checked. After you verily, please give them a grey
sequence: analyze information then make Hodishen o

(a) In order to obtain an overview of the two ultimate determinations.

principal regulatory provisions of the
Guidelines, review the restrictions on
discharge in § 230.10(a) through (d), the
measures to minimize adverse impact of
subpart H, and the required factual
determinations of § 230.11.

(b) Determine if a General permit (§ 230.7) is
applicable; if so, the applicant needs merely to
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comply with its terms, and no further action by
the permitting authority is necessary. Special
conditions for evaluation of proposed General
permits are contained in § 230.7. If the
discharge is not covered by a General permit:
(c) Examine practicable alternatives to the
proposed discharge, that is, not discharging
into the waters of the U.S. or discharging into
an alternative aquatic site with potentially less
damaging consequences,(§,230.10(a)).

(d) Delineate the candidate disposalisite
consistent with the criferia and evalpations of
§230.11(D).

(e) Evaluate the variou§ physical and'¢hémical
components which characterize the non-living |
environment of the cardidate site, the substrate
and the water including it dynamic ‘
characteristics (subpart (7).

(1) Identify and evaluate any special or eritical
characteristics of the candidate dispogal site, |
and surrounding areas which might Be affected |
by use of such site, related to theipdiving }
communities or human vses (subparts D, E,
and F).

(g) Review Factual Determinations in § 230.11
to determine whether the information in the
project file is sufficient to provide the
documentation required by § 230.11 or to
perform the pre-testing evaluation described in
§ 230.60, or other information is necessary.

(h) Evaluate the material to be discharged to
determine the possibility of chemical
contamination or physical incompatibility of
the material to be discharged (§ 230.60).

(1) If there is a reasonable probability of
chemical contamination, conduct the
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appropriate tests according to the section on
Hvaluation and Testing (§ 230.61).

(3) Identify appropriate and practicable changes
to the project plan to minimize the
environmental impact of the discharge, based
upon the specialized methods of minimization
of impacts in subpart H.

(k) Make and document Factual
Determinations in § 230.11.

(1) Make and document Eindings of
Compliance (§ 230.12} by comparing Factual
Determinations with the requirenients for
discharge of § 230.10.

This outline of the steps to follow in Using the
Guidelines is simplified for purposes of
illustration. The actual process followed may
be iterative, with the results of one step leading
to a reexamination of previous steps. The }
permitting authority must address all of the
relevant provisions of the Guidelines it

reaching a Finding of Compliance i an
individual case.

Part 233-404 STATE PROGRAM REGULATIONS
Add hill language, passed to allow state to partially assume
Subpart C — Permit Requirements

§ 233.20 Prohibitions: No permit shall be issued by the Director in the following circumstances: 1 Commented [PB12]: The DOJ doc did not have this
(a) When perniit does not comply with the section. What is the Oregon equivalent?

requiremients of the Act or reonlations
thereunder. including the section 404(b)( 1)
Guidelines (part 220 of this chapter).

(b} When the Resionsl Administrator has
objected to issuance of the permit under

§ 233 50 and the objection hias not been
resolved
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(¢) When the proposed discharees would be i
an area which has been prohibited. withdrawn,
or dented an g disposal site by the
Adnumistrator inder seotion 4040e) of the Act
or when the tischaree would il to comply
with & restriction imposed thereunder.

{(dy U the Searetury determnines. after
consultation with the Seoretary of the
Diepartnient in which the Coast Guard 18
operating. that anchorape and navieation of
any of the navioable waters would be
substantially imported.

§ 233.21 General permits, ‘ _—— Commented [PB13]: The DOI doc did not include this
{a) Under section 404(h)5) of the Act Stales i section. What is the Oregon cquivalent?

may. after provrant approval, administer and
enforce general permits previonsly fssued by
the Secretary m State reonlated waters

Nuote:

T States mitend o Sssuthic existing sencral
pennits, they must be able to enaure
comphiance with existing pernuit conditions an
any reporting monitoring or prenotification
reguitements.

{by The Dircetor may issic a sencral pérmit for
categories of similar activities if he determines
that the reaulated activities will caise only
mminial adverse environmental offects when
pertormed separately and will have only
mminial cominlative adverse eifects on the
cnvitonment. Any sencral pernut insucd shall
be in compliance with the section 404(b) 1)
Guidelines.

te) In addition to the conditions speertied in

§ 233 23 each seneral permit shall contain:
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(1) A gpeeitic deseription of the typels) of
activities which are authorized including
limitations for any sinele operation. The
description shall be detailed enoueh 1o ensure
that the requirements af parastaph (b) of thiy
ssection are met (This parseraph super-cedes
$ 233 230eh 1y for sencral bermits )

(23 A precise déscription of the ecographic
atea to which the vencral permit upplics,
including limitations on the type(sy of water
where operations may be conducted sufficient
fa ensine that the requirenmients of paragraph
(b} af this seetion are miel 3
() Predischaree notification or other reporting
requircinents may be required by the Director
on a permiit-by-pernut basis as uppropriste to |
cnsiire that the oeneral permit will comply with
the requirement (scotion 404(e) of the Act) thal
the regulated activities will eause only ininimal
adverse envirommental effects when perfonned
separately and will have only minimal
cumulative adverse elfects on the environment.
(o) The Director niay. without revoking the 3
general permit teguire sny berson athorized
under & veneral permit to apply for an

individual pennit. This diséretionary authonty
will be based on concerns for the aquatic
environment meludine compliance with
paracraph (b) of this seetion and the 404(by( 1)
Ghidelmes (40 CER part 230

{13 This provision in no way atteets the

legality of activities imdertalien pursuant to the
general permit prior to notification by the
Director of such requiteniont.

(2) Onee the Director notifics the discharper of
his decision to exercise discretionary authority
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{0 require an individual permit. the discharger's
activity is no longer authorized by the seneral
penmit

§ 233.22 Emergency permits|

{3} Notwithstandinge any other provizion of this
part. the Director may 1isiie a temporary
emcroency pormit for a dischiaree of dicdeed
or Hill material if nnacceptable havm to life or
severe loas of phyaical property is hikely to
oceur before 4 pernut could be issued or
muodified under procedures normally required.

extent possible and not indonsistent with the
emergency situation. all applicable
teduirements of § 233 24

(1) Any enteraency permit shall be hmited 1o

davay required to coniplete the authorized
emeroeney action

(23 The emeroency permit shall have
condition requiring appropriate restoration af
the site.

(¢} The emeraency pernit may be terminated
at any time without procdss (8 233 363 i the
Director deternunes that tenmnation 19
necessary to protect human health or the
Snvirorinicit

(d) The Dircctor shall consult it an expaditiols
muanner. such as by telephone with the
Ropional Aduiinistrator, the Corps. PWS. and
NMES about issuaned of an enicrocney permit,
{ey The emervency permit may be oral ot
written: I oral it must be tollowed within 5
davs by a written emiergency permiit. A copy of

Commented [PB14]: The DOJ doc did not include this
section. What is the Orepon equivalent?

(b) Emergency penmits shall meorporate. to the

the duration of time (typically no more than 90
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the written permut shiall be sent to the Reoional
Administrator.

(1} Notice of the emeraency permit shall be
publishied and public conunents solicited in
accardance with § 233 .32 a8 Soon as possible
but no later than 10 davs afler the issuance
date

3 233.23 Permit %conditi(msi.

(a) For each permit the Director shall establish
conditions which assure complisnce with g1l
applicable statutory and repulatory
requiremients. including the 404(by( 1)
Guidelines. applicable section 303 water
quality standards. and applicable section 307
effluent standards and prohibitions.

b Section 404 permits shall be eftective for s
fixed terni not to exceed 5 vears

te) Bach 404 permit shall include conditions
nieeting or nnplémenting the following
aquirements:

{13 A specilic tdentification and complete

deseription of the authorized activity meluding

name and addicss of permitted location and
purpose of dischatoe. tvpe and quantity of
material to be discharoed. (This subsection 15
not applicable to general permite).

(2) Only the activities specifically described in
the permit are aunthorized.

(3) The permutiee shall comply with all
conditions of the pernut evon if that requires
halting or reducing the permitted activity to
maintain conpliance. Any permit violstion
constitutes a violation of the Act as well ay of
State statite andior repulation,

‘ section. What is the Oregon equivalent?

ED_005978A_00064323-00021

FL CWA 404 Assumption FOIA_Interim Release 11



(4 The permittee shall talee all reasonable
ateps to mymimize or prevent any discharee
violation of this periit

(5) The permutiee shall inform the Director of
any expected or known setil noncompliance.
(6) The permutiee shall provide such
information to the Dircctor. as the Dircctor
teruests. to determine complianee status of
whether canse exists -for pormit modification,
revoeation or derniination

{7) Monitorinig reporting and recordkesping
raguirements a8 noeded to safeouand the
Jduatic environment. (Such requirements will
he determiined o o case-byocase basis butata |
minimum shall inelude monitoring and

reporting of any cxpected leachales. reporting

af notcomplisnce. planned changes of ansfer
of the permit § 1
(8) Inspection and entry. The pemutiee shall
allow the Darcctor or his authorized
representative. upon presentation of proper
identification. al reasonable times to: 1
(1) Eater upon the permittec’s premisey where n
regulated activity is located or where records
st be Kept wider the conditions ofithe
pernit,

(1) Have acceds o and copy any records that
nist be kept under the conditions ol the
pennit

{1i1) Tnspeot operations regulated or reguiired
under the permit and

{iv) Sample or monitor. for the prirposes of
assuring permit commpliance or us otherwise
authorized by the Act any substances of
parameters at any location.

ED_005978A_00064323-00022 FL CWA 404 Assumption FOIA_Interim Release 11



be eondueted in 4 manner which mininizes
adverse impacts upon the phyeical chemical
and hiological mteority of the waters of the
United States. such as requitements for
Testoralion or muitigation,

Subpart D-Pregram Operation

8 233.30 Application for a permit.

(a) Except when an setivity i authorized by o
general pernt issued pursuant o section

233 21 or 18 exempt from the regquireinents (o
obtain 4 peninit under section 232 3 any
person who proposis to discharee dicdocd or
ill material into State ropulated walers shall
complete. sivn and submit a penmit
application to the Director. Persons proposing
o discharge dredoed or 01l material under the
anthorization of o general permit must comply
with any reporting requitenients of the seneral
pennit

QORS.196.825(12)(b)

“Cempleted application’.means a
siened permit application form
that contains all neeessary
infarmation for the director to
detetmine whether fo issue a
pernmiit. including: 4 map showing
the project site with sufficient
accuragy to easily locate the
removal or fill site; a project plan
showing the projeit site and
proposed alterations; the fee; any
changes that may be made to the
hydraulic characteristics of waters
of this state and a plan to
minimize oravoidany adverse
cffects of those changes; if the
project may cause substantial
adverse effects on aquatic life or
aquatic habitat within this state,
documentation of existing
conditions and resources and
identification of the potential
impact if the project is completed;
an analysis of alternatives that
evaluates practicable methods to
minimize and avoid impacts to
waters of this state; if the project

1:1)SLuses the same application
- form that the Corps uses in
Oregon.
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Nante address. telophone munber of the
applicant and nameds) and addicssics) of
adjoining praperty owners (2) A conplete
deseription of the proposed actnaty incliding
necessary diawings sketches or plang
sufficient for public notice tthe applicant 15
not senerally expected to submit detailed
enpingering plans and specifications): the
location: purpose and intended use of the
proposed activity, schediiling of the sctivity
the location and ditmensions of adjacent
structnres: and g lst of authorizations required
by other Federal fiterstate. State or local
geencies for the work inchuding all approvals
racetved or denials already made (33 The
apphication must melude 8 daseription of the
fype. composition. source and guantity of the
material to be discharsed. the method of
disehiaree and the site and plans for disposal
ot the dredecd or ill matenisl (4) A
certification that all infonmation contained m
the application 15 true and accurate and
acknowledome awareness of penaltics for
suhmithng false information: (53 All Activities
which the spplicant plans to vndertake which
are teasonably related to the same projedt

thy A complete appheation shall include (1)

is to fill or remove material from
wetlands, a wetlands mitigation
plan; and any other information
the director deems pertinent and
necessary to make an informed
decision on whether the
application complies with the
policy and standards set forth in
ORS 196.825.

QAR [41:085:
055001 throush (7)

QAR 141-085-0555

OAR 141.085
(510(46) and (80)

Rule provides application
requirements for individual
petmits; supplements statutory
list'of requirements for a
“completed application”
including that the Jevel of detail
may vary. Listisiton long for this
crosswilk.

Rule provides progedures
regarding completeness
determinations.

“Independent utility” means that
the project agcomplishes its
intended purpose without the
need for additional phases or
other projects requiring further
removal or fill activities.
“Project” means the primary
development or use, having
independent utility, proposed by
one person; a project may include
more than one removal or fill
activity.

| certification.

-Application.form includes a
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should be included i1 the same permit
application.

(el In addition 1o the information indicated in
gection 233 300h} the applicant will he
rediiired to fumish such addinonal
information as the Director deems appropriate
o assist in the evaluation of the apphication.
Such additional information may include
guvirotmental data and information on
alternate mothads and sites a8 may be
nécossary for the preparation of the required
cuvirotmental documentation,

(d) Tha level of detanl shall be reasonably
commensurate with the typd and size of
discharoe proximity to critical arens.
likelihood of long-lived toxic éhamical
substances. and potential Tevel of
environmental deeradation.

8 233.31 Coordination requirenicnts.

(a) I proposed discharoe may affect the OAR 141-085- Notification that completed
bivlogical chemieall or physical intéority 6f 1 0560(1) application is available for review
the waters o any State(s) other than the State is deliveréd to list of entities

in swhich the discharoe oceurs the Dircotor including State agencies “in the
shall provide an opportinity tor such State(s) geographic area affected by the
o submit written comments within the public permit”.

coniment period and to sueeedt permit
conditions. H these teconimendations are not
gecepted by the Director, be shall notify the
affected State and the Reaional Administrator
prior to pennil tssuance i wiiting of his
failure to accept these recommendations,
tosether with his reasons for 5o doine. The
Revional Admimstrator shall then have the
e pravided for 1n § 233 50(d) to contiment
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(b) State section 404 perpits shall be
coordinated with Federal and Federal-State
Water telated plansing and review processes.

§ 233,32 Public notice,

{3} Applicability (1) The Dircotor shall aive
public notice of the followine actions: (1)
Receipt of o pernut application. (i1}
Preparation ot a draft seneral permiit. (11)
Consideration of a major modification to an
igsued permit. (1v) Schedoling of 4 poblic
hearing vy Issuance of an emergency pennit
(2) Public notices may deseribe more than one
crmit o1 action,

ORS 196.825(6)(a)

by Tinine (13 The public notice shall ORS 196:825(6)(c)
provide a reasonabla period of thine, normslly
at least 30 dave within which interested
partics may express their views concerning
the perivit application (2) Public natice ot'a
public hicaring shull be aiven at least 30 davs
betore the hearing (33 The Regional
Administrator may approve a prosram with
ghotter public notice timing it the Resional
Admimistiator determines that sufficient
publid notice is provided for

The director may request
comment from interested parties
and adjacent property owners on
any application for a permit.

DSL may promulgate rule
regarding public comment period
for emergency authorizations.

For lingar facilities; notice is to be
sent to landowner of site specified
in application and all adjavent
landowers.

OAR 141-085-
0580(7)(a)

te) The Director shall oive public notice by
each of the followine methods: (1) By mailing
# copy of the notice to the tollowing persons
{any person otherwise entitled to receive
notice under this patasraph may waive his
righis to receive notioe for any classes or
cateoorics of permitsd (1) The applicant. (1)
Any avency with junisdiction over the activity
or the disposal site. whether or not the asency
ig8les A permit Lty Owiters of property

At its discretion, DSL may
circulate proposed project
modifications for public review;
situations where it may be
necessary include those that
would result in an increase in
adverse impacts or those that
involve significant changes in
operating conditions.
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activity will veenr. (1v) All persons who have
specifically requested copies of public
notices. { The Director may tipdate the mailing
List from fime to e by requesting wiilten
indication of continued interest from thase
Listed The Director niay delete rom the list
the name of anv persan wha fails to respond
to suehi a request y [v) Any State whose waters
may be affedted by the proposed discharec.
(2) In addition. by provading notice i of least
one vther way (such as advertizement in g
newspaper of sullicient dirculation)
readonably caleulated to cover the area
affected by the sctivity.
(d) All public notices shall contain af least the
following information: (1) The name and
address of the apphicant and if different. the
address o lacation of the sctivitylics)
tesulated by the permit (2 The name.
address. and telephone nuniber of a perdon fo
contact for further mformation (3 A briel
deseription of the comment procedures and
pracedures to request 4 public hearing,
wcluding deadlines (4 A boel desaription of
the proposed activity. its purpose and
intended Use. 50 a8 o provide sufficient
infarnmtion concerning the natore ol the
activity o senerate méaninaful comiments,
including a deseription of the type of
struetures. 1fany. to bo crceted on fills and a
deseription of the type. composition and
guantity of materinls t6 he discharoed. (53 A
plan and elevation drawing showing the
general and specilic site location and
character of ol proposed actiaties incliyding
the si2¢ relationship of the proposed shracturcs

OAR 141-085-
0560(1)

OAR 141.0%5-
0560(3)

OAR 141.085-
0550(9)

ORS
196.817(1)(a)(A) and
ORS 183.335(3)(a)

Notice of public comment period
is sent to adjacent property
owners, watershed councils,
public interest groups, affected
local government land use
planning departments, state
agencies, and federal agencics
and tribal governments in the
geographic area affected by the

permit. Notice is sent.by. LS mail..|

or electronically (¢.8., fax eniail,
postiie on the Intérnet).

Public comment period is 30
calendar days fromi the date of the
notice, except DEQ) shall have 75
calendur days if the apphication
requires 2 401 certification.

If applicant modifics application,
DSL may eirculate the revised
application again for public
review; modifications proposing
significantly different or
additional adverse mmpacts will
generally be resubmitted for
public review.

DSL may establish general
permits by rule for processing
applications on a statewide or
geographic basis; or by order for
an applicant or group of
applicants to cover activities that
are substantially similar in nature,
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1o the sive of the impacted waterway and are recurring or ongoing, and

depth of water in the area (6) A paraoraph have predictable effects and
deseribing the various evahiation factors, outcomes.

including the 404(b)(1) Gundelines or States Rulemaking process includes
eqiivalent oriteria, on which decisions are “reasonable opportunity” for
based (7)) Any other intormation which public comment.

would significantly assist intercstod parties
evaluating the likely impact ofithe proposed

activity.

&) Notice of poblic heanng shall also contaim  LOAR141-093-0103 | General permits arg,promulgated
the following information: (1) Tine date and A5 administrative toley.

place of hearine (1) Reference t6 the date of

any provisus public notices relating the

penmit (31 Briet deseription of the nature and

purpose of the hearing

233.33 Public heating,

(2) Any interested person may réquest a
public licaring during the public conuient
period as specified 1 § 233 32 Requests shall
be in writine and shall state the nature of the
igsues proposed to be raised at the hearng

(b The Director shall hold 4 public hearing
wheniever he detenmines there 18 4 sionificant
depred of public mterest in A pernnit
application or & diall veneral penmit. He may
also hold a hearine. at his diseretion.
whenever he determines a hearing may be
wsetul to a decision on the permit application.
{c) At a hearine, any person may subniit oral
or written statemients or data concernino the
pennit apphication or draft seneral permit. The
public comment periad shall antomatically be
extended fo the close ofany public heanng

under this section. The presiding officer may

0560(43(h} hold:aipublic heating to gather
necessary information that may
not otherswise be available to
make a degision.

OAR 141-085- TAt DS ’s discretion. DST. may
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also extend the comment period of the
hearing

(d) All public hearines shall be reported
yverbation. Copies of the recond of proceadings
may be purehased by any person fron the
Director ot the reporter of such hearing A
copy of the tansoript (or i none 18 brepared. o
tape of the proceedings) shall be made
avatlable for public inspection at an

233.34 Making a decision on the pepmit a
(a) The Director will review all ap-plications
for complidnce with the 40401y Guidelines
and/or equivalent State envitonmental criteria
a8 well ds any other applicable State laws or
regiilations.

thy The Director shall consider all comments
received in response to the public notice. and
public hearine i hearine 15 held Al
contments. as well g5 the recond of any public
hemring, shall be made part of the official
record on the spplication

(¢} Attt the Dircotor has completed hiy
review of the spplication and consideration of
comments: the Director will detenmine
aceordanoe with the record and all applicable
repulations. whether or not the permit should
be issued. Mo pernit shall he issied by the
Ditectar unider the cocumstances doseribed in
$ 233 20 The Director shall prepare 8 written
détermination on cach application outlining
his decision and tationale for his decision.
The deternunation shall be dated. sisned and
included in the official record prior to hnal

appropriate State vifice!

lication.

QRS 196 825(1)

ORS 196.875( 1

DSE shall issue a permit if
apphigd for, if the ditector
detetinines that the project
described in the application: is
consistent with the protection
conseryation and hest tise of the
waterresonrces of this state as
specitied in ORS 196.600 to
196.905; and would not
unreasonably interfere with the
paramount policyigf this state to
preserve thetise of'its waters for
navigation, fishing and public
recreation.

In determining whether to issue a
permit in an area that is not
subject to an approved wetland
conservation plan, the director
will consider nine criteria.
Consider the public need for the
proposed fill or removal and the
social, economic or other public
benefits likely to result from the
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a :
shall be open to the spublic.

proposed fill or removal; may
rely on findings of a public body.
Consider the economic cost to the
public if the proposed fill or
removal is not accomplished.
Consider the availability of
alternatives to the project for
which the fill or removal is
proposed.

Consider the availahility.of
altemative sites for the proposed
fill or removal.

Consider whether the proposed
fill or removal conforms to sound
policies of conservation and
would not interfer¢ with public
health and safety.

Considér whether the proposed
fill-arremoval is i conformance
with existing public nses of the
waters and with uges designated
for adjacent Jand i3 an
acknowledged comprehensive
plan and land use regulations.
Consider whether the proposed
fill or removal is compatible with
the acknowledged comprehensive
plan and land use regulations for
the area where the proposed fill or
removal is to take place or can be
conditioned on a future local
approval to meet this criterion.
Consider whether the proposed
fill or removal is for streambank
protection.

ED_005978A_00064323-00030

FL CWA 404 Assumption FOIA_Interim Release 11



QRS 196 680(1)

ORS 19241610

Consider whether the applicant
has provided all practicable
mitigation to reduce the adverse
effects of the proposed fill or
removal in the manner set forth in
ORS 196.800; consider 196.668
and 196.672.

In determining whether to issue a
permit in an area that is subject to
an.approved wetland conservation
plan, the director will deternine
whether the permit would be
congistent with the wetland
consgrvation plan or could be
¢onditioned to be consistent with
the plan.

Oregon Public Records Act

192505

Note: Wetland Conservation
Plans are submitted, reviewed,
and potentially approved pursuant

|10, 0ORS 196,678 through 196.684.

allows dny person fo spect any

QAR 141-085-
0563(7)

publierecords in the custody of
D81 with specified exemptions.

DSL willissue wrilfen findings in
the followang circpmistances:
permit denial’ fill'of two acres or
more in wetlands; fill in estuaries
(with specified exceptions);
removal from estuaries of more
than 10,000 cy (except for
maintenance dredging);
placement of greater than 2,500
cy of riprap in costal steams or
estuaries; removal/fill in the
Oregon Territorial Sea; and any
permit decision that is contrary to
the final decision

DSI niay also issue findings in
other ¢ircumstances.
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§ 233.35 Issuance and effective date of ermit?.
ta) It the Resional Administrator conuments
on A permitt application or draft seneral permit
onder section 233 50, the Divector shall
follow the procedines spedified in that section
in issuing the pémiit.

(b) £ the Reaional Admunistrator does not
commetit on A penmit application or draft
general permit. the Durcetor shall mske a final
permit decision aiter the close of the public
comuent period and shall notify the
applicant (1) 1f the decision 18 ta lssuc s
pennit the permit becomes eltective when it
ix stoned by the Director and the applicant. (2)
1t the decision is to deny the permit. the
Director will notify the applicant tn wiiting of

the reasents) ot deial.

OAR 1410850
05604y

recommendation of a state
agency.

DSL will review and consider
substantive comments received
during the public review period,
and may conduct any necessary
investigations to develop a factual
basis for a permit decision; as a
result of the public review
process or DSL’s investigations,
DSI may requestithat the
applivant submit supplemental
iiformation and angwer
additional questions.

§ 233.36 Modification, suspension or revocation of permits.
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(a i ORS 196.865 If the Director finds that
cirenmistances and conditions of a permit individual is acting contrary to
either on his own moton vr at the request of conditions set out in permnit,

the perimittee o of 4 third party and nitiate director may revoke, suspend, or
action to modity. suspend. or revoke & pernnt refuse to renew such permit. For
ilhe détermines (hal sufficient cauise gxists, revocations (and suspensions),
Anong the factors to be donsidered ate: (1) DSL must give notice and
Pérmitice's noncompliance with any of the opportunity for a contested case
terins or donditions of the pernut. (2} hearing.

Pernutiee's Witlure in the application or during

the permit issuance process to disclose fully

g1l relovant faets or the permiites’s

nildrepresentation of any relevant facts af the
Hite: () Information that activities authorized
by a seneral pormit are having more than
minimal individual of cumulative adverse
effect on the envitonmient. or that the
penmnitted activities are more appropriately
resutlated by individual permits: 01
Circumstances relating the anthorized activity
have changed since the permit was issued and
Justify chanped pennit conditions or
{emporary br panmanent cessation ol dny
discharge controlled by the permit: (5) Any
Stenificant information rélating the activity
atthotized by the permit it such information
was not available at the time the pernut wag
issued and would have mistified the imposition
of differént perniit conditions or denial at the
it of 1ssuance: (6) Revigions to applicable
statutory or regulatory anthonity, meliding
toxic efflient standards or prohibitions or
water quality standards.
(b} Limitations, Pernail modifications shall be | OAR 141-085- Failure to provide complete and
in complisnce with section 233 20 0550(2) accurate information in the
application may be grounds for
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administrative closure of the
application, denial, suspension or
revocation of the authorization.

te) Procedures (13 The Director shall develop
pracedures to modily, suspend or revoke
pernits 11 he detenmines cande exists for such
getion (section 233 36043 Such procedures
shall provide opportuity for public commient
{section 233 324 coordmation with the
Federal review suencies (seetion 233 50) and
apportunity for public hearint (section
233 33 following notification of the
permittee. When permit modification is
proposed, only the conditions suihject to
muodification need be reopencd. () Minor
muodification ol permits. The Director may,
upon the consent of the pernntice. use
abbreviated procedines to modify o parmil o
make the following corréetions or allowance
for chanpes in the permitted activity: (1)
Correet typoptaphical errors: (i) Remqire
niore frequent monitoring or reporting by
pennittes: (1) Allow for o change i
ownership or opetational control of a project
or activity where the Dhirector determmes that
no other chatipe i the parnut is pecessary,
provided thot o writlen aercement containing
& specific date for transter of permit
responsibility. coveraoe. and liability between
the current and new permitices has been
submitted to the Director: (1v) Provide for
nunor modification of project plang that do
not sienificantly chanoe the charaeter scope.
and/or porpose of the project or result i
significant chanoe i environmental inpact:
{v) Bxiend the term of 4 permit, so long as the

OAR 141-085-
0780(1)

OAR 141.085-
0780(3)

OAR 141-085-
0780(4)

OAR 141-085-
0770(1)(c)

OAR 141-093-
0104(4)

DSL may suspend or revoke an
authorization if an alleged
violator is not in compliance with
any conditions of an
authorization, or if the applicant
failed to provide complete and

aceyrate information.in the permit..

application.

Procedures to revoke or suspend
an authorization inglude notice
and opportunity for contested
case hearing.

If a person fails ta comply ' with
Teporting requirements or any
other condition of 3 multi-year
authorization, DS, may revoke
the multisyear statys and require
annual refiewal, sugpend the
permit pending correction, or take
other enforcement action.

Obtaining an authorization or
reporting on conditions of an
authorization by
misrepresentation or by failure to
fully disclose known material
facts is a violation.

DSL may require an individual
permit, rather than issue an
authorization to use a general
permit, if the activity may have
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penmit bevond S vears from its oripinal
effective date and does not result i any
incredse 1 the amount of dradeed or il
material sllowed ta be discharoed.

OAR 141:085-
0585(7)

ORS 196.825(5)

unpredictable effects or outcomes
which may result in unacceptable
individual or cumulative
environmental effects to waters of
this state; or if the activity might
result in long-term harm to water
resources of this state; or if the
ODFW, DEQ, or the local land
use planning department requests
thatthe DSL. do so,

DSL may modify 4 permit: at any

{time upon request vf permit
holder to address changes in
operaling conditions or changes
to the project; or on its own
initialiye at the time of permit
renewal to address new standards
in effect at the time vt the
renewal request or new
information related to water
resource jnmpacts.

DSL may impose such conditions
as the direclor congiders
necessary toicarryout the
purposes of ORS 196.805 and
196.830 and 196.825(1), and to
provide mitigation for the
reasonably expected adverse
effects of project development.

OAR 141-085-
0580(8)

Authorizations are issued to the
applicant, but DS may transfer
permit responsibility. If the
authorization has not expired, the
transfer is made through a
meodification. If the authorization
has expired, but there is a pending

ED_005978A_00064323-00035

FL CWA 404 Assumption FOIA_Interim Release 11



mitigation obligation, the transfer
is made through an
acknowledgment letter.

§ 233.37 Signatures on permit applications and reporis.

‘the application and any teqitired reports must
hé sipned by the person who desires to
undertake the proposed activity or by that
person's duly authorized aeent it accompanied
by a stateitient by that person desienatine the
avent In either case the Stenature of the
applicant or the seent will be understood to be
an atfivation that he possesses or represents
the person who possessed the requisite
property interest to undertake the activity
toposed in the application.

y 233.38 Continuationiof expirin

A Corps 404 permit does not contoie m force
beyond its expiration date tnder Federal law
ik ot that ine 4 State 18 the permifting
atthority. States authorized to administer the
404 Program may continue Corps or State-
issned pormits until the effective date of the
new permits 1f State law allows. Otherwine
the discharoe 15 beine conducted without 4
pennit from the tinie bf expiration of the old
pennit to the effective date of o new State.
issued penit ifany.

Subpart E-Compliance Evaluation and Enforcement
§ 233.40 Requirements for compliance evaluation programs.

(a) In order to abate violations of the permit | ORS 196.860(1)
progrant, the State shall mamtain 3 program

desioned to identify persons subject to

If Director determines that
material is being removed from or
filling is occurring in any of the
waters of the state without a

LConcept 2013 could seek
clarification that: enforcement
tools are available to determine
compliance or noncompliance;
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tegulation who have failed to obtain 4 perinit
o1 1o comply with permit conditions,

permit, or in a manner contrary to
the conditions in a permit, orin a

clarify authority to inspect and
copy records and to collect and

manner contrary to the conditions
set out in an order approving a
wetland conservation plan, the
Director may: investigate, hold
hearings, make orders, and take
action as provided in ORS
196.600 to 196.905 as soon as
possible; through employees.or

duly authorized reptesentatives of

DSL. enter at reasonable times
upon any private of public
propeity; conduct public hearings
in aceordance with URS chapter
183; publish findings and
reconiiendations ag they are
developed relative to public
policies and procediires necessary
for the correction of conditions or
violations; give notice of
proposed prder refating to a
violation; and také appropriate
action for the enforeement of any
rules or final orders (e.g., enjoin
in civil abatement action, seck
compensation).

test samples; and for processing
publicly submitted information.

{by The Dircetor and State officers cnosecd in
compliance evalustion. upon prescntation of
proper identification. shall have anthority o
enter aiy site or premises sibicct to
resutlation or in which tecords relevant to
prograu operation are kept in order to copy
any records inspect mMomtor or ptherwise
investioate compliance with the State
program.

OAR 141-085-
0770(2)

Alleged or suspected violations
may be reported as complaints to
DSL in person, by email, fax,
telephone, or in writing. Ifthe
complainant specifically requests
confidentiality, the information
may be held confidential if the
requirements of ORS 192.501 or
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192.502 (public records law
exemptions) are met.

{c) The State prooram shall provide for
inspections to be condneted, saniples to be
taken and other information to be onthered in
a manner that will produce evidence
admissible m an enforcement proceading

(dy The State shall maintain a program for
receivine and ensuring proper consideration

of information submitted by the public about
vivlations,

§ 233.41 Requirements for enforcement authority.

shall have anthority: (1) 16 restrain
immediately and effectively any person from

enganing in anv unsithorived aetivity: (23 1o

gue to enjom any threatened or continuing
vivlation of any prooram requirement (3 To
Assest Or siie 1o recover civil penalties and to
geck craminal remedies. as follows: (1) The
asency shall have the authority to asseds or
tecaver oivil penaltics for discharges of
dicdoed or fill material without 8 required
pennit or m violation of any section 404
pennit condition in an amount of ot least
$3.000 per day of such violation (11} The
geency shall have the anthority to seck
critmmal fines asainst any persan who
willfully or with criminal neglisence
disehiarees diedoed or fill naterial without s
reguired perniit or violates any permit
condition 1sened under section 404 m the
amount of af Teast $10.000 per day of such
violation (i) The asency shall have the
atthorify to seek critiinal fines apainst any

{4} Anv state doency admihistering a prosram | ORS 196 860(2) and

(3

ORS 196.860(1) and
()

Director may enter an order
requiting any person to cease and
desist from any violation
(removitig or filling without o
permitior in a manngr contrary to
permiticonditions) if the director
determings that the violation
presents an imminent and
substantia] risk of injury, loss or
damage to water resources. May
be entered without"prior notice or
hearing. Order subject to
contested case hearing, if
requested; order is not stayed
pending the hearing. This order
provides for enforcement
assistance from state and local
police and circuit courts.

Enforcement powers include
authority to enjoin violations of
ORS 196.600 to 196.905 or of
any rule or final order (related to
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statemients. representation. or cerbification in
any application. record report. plan. or other
doctmant filed or required to be mamtamed
under the Act these reanlations or the
approvied State progrant. or who falsifics,
tanipets with. of knowingly renders inacourate
any monitoring device or method required to
be maintained under the perniit. in an amount
of al least $5.000 for cach inslance of
siolation:

OAR 141-085-0775

removing or filling without a
permit or in a manner contrary to
permit conditions) through civil
abatement proceedings.
Enforcement actions summarized,
including that DSL may issue
restoration orders when an
cooperative agreement cannot be
reached to resolve the violation,
and.nay use consenf.agreements
and consent orderg when an

(b) (1) The approved maximum civil penalty | ORS 196865
o crninal fine shall be assessable for each
violation and. if the violation i continuous,
shall be assessable mi that maxinun amount
for each day of vaolation (2 The burden of
proof and dearce of knowledbe or intent
tequired under State law for establishing
violations under parastaph (a)(3) of this
section: shall be no oreater than the burden of
praot or deoree of knowledse or intent EPA
niust bear when i brings on action under the

agreement can beiregched to
resalve the violation

1f the Director finds that
individual is acting Contrary to
conditions set out 11 permit,
director may revoke, suspend. or
refuse to renew such perniit’ For
revecations, DSL must give
notice and opportunity for a
contested case hearing.

(v} The civil penalty assesaed sought or
agreed upon by the Director nnder paragraph
(Al %) ol this seetion shall be appropriate (o
the violation. Nate: To the estont that Stife
judements or settloments provide pénallics in
amotnts which ERA believos (o be
Substantially inadequate in comparison t6 the
amounts which ERA svould vequire undér
similar et EPA miay. when authorized by
gection 309 of the Aot comnienee geparate
action for penalties

OAR 141-085-0780

DSL may suspend or revoke an
authorization if an alleged
violator is not in compliance with
any conditions of an
authorization, or if the applicant
failed to provide complete and
accurate information in the permit
application.
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approve a4 State program where the State lacks
authority to recover penalties of the levels
required under poragraphs (a0 A0 of this
gection only if the Resional Administator
deterniines, alter evaluating a record of at
least one year for an alternative énforcement
program. that the Stalc has an altemate,
demonstrably cffective method of ensuring
compliance which has both punitive and
deterrence effects (71 States whose proorams
wore approved via waiver of niofelary
penaltics shall keep the Revional
Administrstor indormed of all enforcament
actions taken under any altctnative niethod
approved pursuant to paragraph (A1) ofthis
section. The manner of reporting will be
gstablished 1 the Memuorandum of
Agreement with the Reoional Admmistrator
(section 233 135

te) Any State sdministering & prooram shall
provide for public participation in the State
enforcement process by praviding either: (1)
Authority which allows intervention of right
i any civil or adiministrative detion to pbilain
remedics specified in paragraph (a)3) of thiy
section by any citizen having an {nterest
which & o1 may be adversely affected or ()
Assnrance that the State agency or
enforcenient muthority will (1) Investioate and
provide written responses o all citiven
complaimts submitted pursuant to State
procedures: (1) Not oppose intervention by
any vitizen when permissive intervention miay

ORS 196.990 and

Person commits offense of
unlawful removal from or filling
of waters of this state if the
person knowingly violates ORS
196.810 (permit requirement;
removal/fill in a manner contrary
to the conditions set out in the
permit, or in a manner contrary to
the conditions set out in an order

approving a wetland conservation,.|

plany; the offense 15 putiishable

by a fine of up to $10,000 per day |

of violation.

Removal of material or filling the
waters of this state without a
permit igsued under ORS
196.825. or in 2 manner contrary
to the pénmit conditions; or'in‘a
mannet contrary to the conditions
set out in an order approving a
wetland ‘conservation plan is a
public nuisance.

DSL or a person gy institute a
civil proceeding to'abate public
nuisances under ORS 196.855.
Persons must give 60 days notice
to the director, and may not
commence proceeding if director
is diligently prosecuting civil,
criminal or administrative
proceedings in the same manner.
Director may institute proceeding
for a temporary restraining order
or preliminary injunction if the
existing or threatened public
nuisance creates an emergency
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be authorized by stanite. tile. or regulation:
and (111} Publish notice of and provide of least
A0 davs tor public commient on any proposed
settlenment of g State enforcement action,

that requires immediate action to
protect the public health, safety or
welfare. All actions are expedited
by the court. Proceedings may
include compensation for any
destruction or infringement of any
public right of navigation, fishery
or recreation; money is deposited
in Common School Fund.

¢ Provision for Trihal eriminal enforcement
authority. To the extent that an Indign Tiibe
does not dasert or is preciuded from asserting
erimingl enforcement authority (section

233 41(a)(2) (i1) and (ii1)). the Federal
government will continie to exercise primary
criminal enforcement responsinlity. The
Triba with the BEPA Reoton and Corps
Districtts) with junisdiction. shall develop o
system where the Tribil seency will refer

ot the District Enpineerts) as aviead to by the
parties. in an appropriate and Hmely manner.
This aoreenient shall be moorporated into
jomt or separate Memarandom of Asreenient
with the BEPA Reoion and the Corps
Distiiet(s) a5 approprinte.

ORS 196875

such a violation to the Repional Administrator | ORS 196890

OAR 141-085-
0770(1)

Allews for double ar.treble

damages for destruction of public

right of navigation, fishery, or
recreation. Costsiand attorney
fees shall be awarded to the
prevailing party; if the director is
awarded.costs and fees, the
money ghall be depasited into the
Common School Fund to offset
the:expenses of the litigation.
Any porson who violates ORS
196.600't0 196.905 or any rule,
order or permit shall be subject to
a civil peniglty in an amount
determined'by the'Birector of not
more than $10,000 per day of
violation.

A violation is: removal/fill
without a valid authorization;
noncompliance with any
condition of an authorization;
obtaining an authorization or
reporting on conditions of an
authorization by
misrepresentation or by failure to
fully disclose known material
facts; failing to comply with ay
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ORS 196.895 and
183.745

ORS 196,900

OAR 141-085-0785

terms of an enforcement order;
failing to comply with the
requirements of the removal/fill
law or these rules; or violation of
any condition of an approved
wetland conservation plan.
Procedures for imposing civil
penalties; includes notice and
opportunity for a contested case
hearing.

Schedule of civil penaltics and
factors to be considered 1
iposing civil penalties. Rules
establish standard smounts, but
the amount may be remitted or
mitigated upon such terms and
conditioiis as the director
determinies to be proper and
consistent with the policy of ORS
196.8035; upon request, director
shall conigider evidence of the
economi¢ and finangial condition
of the person in defermining
whether a‘petialty’shall be
remitted or mitigated.

Civil penaltics may be assessed
for each violation and for each
day of each violation. Procedures
for imposing civil penalties
includes notice and opportunity
for contested case hearing.
Factors for calculating the
standard amount of the penalty.
If the violator fails to pay a civil
penalty, the amount doubles
periodically up to 10 times the
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Part 233: 404 State Program Regulations
Subpart F-Federal Oversicht

233.38

23351

23352

23353

END OF PART 233

original amount, and interest
accrues. Violators may show
evidence of financial hardship
within 20 calendar days of the
notice, and DSL will reduce or
waive the penalty if DSL
determines that the imposition of
the full civil penalty would result
in extreme financial hardship for
theviolator and that the publie
interest in avoiding extreme
financial hardship outweighs the
public interest in deterring future
violations. DSL may settle
¥iolations and penalties in the
exercise of its disérétion taking
into a¢eount the covpération of
the violator in addressing the
viplation.

40 C.F.R. § 230-SECTION 404(b)(1) GUIDELINES FOR SPECIFICATION OF DISPOSAL SITES FOR DREDGED OR FILL

MATERIAL
Subpart A-General
§ 230.1 Purpose and policy.
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(a) The purpose of these Guidelines is to
restore and maintain the chemical, physical,
and biological integrity of waters of the
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United States through the control of
discharges of dredged or fill material.

(b) Congress has expressed a number of
policies in the Clean Water Act. These
Guidelines are intended to be consistent with
and to implement those policies.

(¢) Fundamental to these Guidelines is the
precept that dredged or fill material should
not be discharged into the aquatic ecosystem,
unless it can be demonstrated that such a
discharge will not havé an tnacceptable
adverse impact either individually or in
combination with known and/or probalile
impacts of other activiiies affecting the
ecosystems of concern,

(d) From a national perspective, the
degradation or destruction of special aguatic
sites, such as filling opérations in wetlands, is
considered to be among the most severe
environmental impacts covered by these
Guidelines. The guiding principle should be
that degradation or destriiction of special sites
may represent an irreversible loss of valuable
aquatic resources.

§ 230.2 Applicability.
(a) These Guidelines have been developed by | Not Applicable Not necessary to include in state
the Admuinistrator of the Environmental law.

Protection Agency in conjunction with the
Secretary of the Army acting through the
Chief of Engineers under section 404(b)(1) of
the Clean Water Act (33 U.S.C. 1344). The
Guidelines are applicable to the specification
of disposal sites for discharges of dredged or
fill material into waters of the United States.
Sites may be specified through:
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(1) The regulatory program of the U.S. Army
Corps of Engineers under sections 404(a) and
(e) of the Act (see 33 CFR Parts 320, 323 and
325);

(2) The civil works program of the U.S. Army
Corps of Engineers (see 33 CFR 209.145 and
section 150 of Pub. L. 94-587, Water
Resources Development Act of 1976);

(3) Permit programs of States approved by the
Administrator of the Environmental
Protection Agency in dgeordance with section
404(g) and (h) of the Agt (see 40°CER parts
122, 123 and 124);

(4) Statewide dredged or fill material
regulatory programs with best managénient
practices approved under section 208(b)4)(B)
and (C) of the Act (see 40 CFR 35.1560);

(5) Federal construction projects which ieet
criteria specified in section 404(r) of the Act.
(b) These Guidelines will be applied m the
review of proposed discharges of drgdged or
fill material into navigable waterswhich lie
inside the baseline from which the territorial
sea is measured, and the'discharge of fill
material into the territorial sea, pursuant to the
procedures referred to in paragraphs (a)(1)
and (2) of this section. The discharge of
dredged material into the territorial sea is
governed by the Marine Protection, Research,
and Sanctuaries Act of 1972, Pub. L. 92-532,
and regulations and criteria issued pursuant
thereto (40 CFR parts 220 through 228).

(¢) Guidance on interpreting and
implementing these Guidelines may be
prepared jointly by EPA and the Corps at the
national or regional level from time to time.
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No modifications to the basic application,
meaning, or intent of these Guidelines will be
made without rulemaking by the
Administrator under the Administrative
Procedure Act (5 U.S.C. 551 et seq.).

§ 230.3 Definitions.

For purposes of this part, the following terms
shall have the meanings indicated:

(a) The term Act meang.the £lean Water Act
(also known as the Federal Waler Pallution
Control Act or FWPCAj Pub. L.92-500, as
amended by Pub. L. 95217, 33 U.Si¢ 1251,
et seq.

(b) The term adjacent nieans bordering,
contiguous, or neighbaiing. Wetlands
separated from other witers of the United
States by man-made dikes or barriers, natural
river berms, beach dungs; and the like are
“adjacent wetlands.”

(¢) The terms aquatic éyvironment aind
aquatic ecosystem medn waters ofithe United
States, including wetlands, that sérve'as
habitat for interrelated and'mtéracting
communities and populations of plants and
animals.

(d) The term carrier of contaminant means
dredged or fill material that contains
contaminants.

(e) The term contaminant means a chemical or
biological substance in a form that can be
incorporated into, onto or be ingested by and
that harms aquatic organisms, consumers of
aquatic organisms, or users of the aquatic
environment, and includes but is not limited
to the substances on the 307(a)(1) list of toxic

See Definttions,

above,

Sce Defintions. above.
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pollutants pronulgated on January 31, 1978
(43 FR 4109).

(H)-(g) [Reserved]

(h) The term discharge point means the point
within the disposal site at which the dredged
or fill material is released.

(1) The term disposal site means that portion
of the “waters of the United States” where
specific disposal activities are permitted and
consist of a bottom surface area and any
overlying volume of wateér In the case of
wetlands on which surface water'is not
present, the disposal sife ¢onsists of'ihe
wetland surface area.

(3) [Reserved]

(k) The term extraction site means the place
from which the dredged or fill material
proposed for discharge 15 to be removed:

(1y [Reserved]

(m) The term mixing zone means a limited
volume of water serving 4s a zone of initial
dilution in the immedigte vicinity.of a
discharge point where foceiving water quality
may not meet quality sténdards'or other
requirements otherwise applicable to the
receiving water. The mixing zone should be
considered as a place where wastes and water
mix and not as a place where effluents are
treated.

(n) The term permitting authority means the
District Engineer of the U.S. Army Corps of
Engineers or such other individual as may be
designated by the Secretary of the Army to
issue or deny permits under section 404 of the
Act; or the State Director of a permit program
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approved by EPA under section 404(g) and
section 404(h) or his delegated representative.
(0) The term pollutant means dredged spoil,
solid waste, incinerator residue, sewage,
garbage, sewage sludge, munitions, chemical
wastes, biological materials, radioactive
materials not covered by the Atomic Energy
Act, heat, wrecked or discarded equipment,
rock, sand, cellar dirt, and industrial,
municipal, and agricultural waste discharged
into water. The legislative history of the Act
reflects that “radioactive material§? ag
included within the defuiition of “polliitant”
in section 502 of the Agt means only
radioactive materials which are not
encompassed in the definition of source,
byproduct, or special nuelear materials as
defined by the Atomic Energy Act of 1954, as
amended, and regulated under the Atomic
Energy Act. Examples of radioactive
materials not covered by the Atomic Energy
Act and, therefore, inchyded within the term
“pollutant”, are radium and sccelerator
produced isotopes. See Train'v' ' Colorado
Public Interest Research Group, Inc., 426 U.S.
1 (1976).

(p) The term pollution means the man-made
or man-induced alteration of the chemical,
physical, biological or radiological integrity
of an aquatic ecosystem.

(q) The term practicable means available and
capable of being done after taking into
consideration cost, existing technology, and
logistics i light of overall project purposes.
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(g-1) Special aquatic sites means those sites
identified in subpart E. They are geographic
areas, large or small, possessing special
ecological characteristics of productivity,
habitat, wildlife protection, or other important
and easily disrupted ecological values. These
areas are generally recognized as significantly
influencing or positively contributing to the
general overall environmental health or
vitality of the entire ecogystem.of a region.
(See § 230.10(a)(3))

(r) The term territorial gea means'the bielt of
the sea measured from {li¢ baseline ag
determined in accordaticg with the
Convention on the Territorial Sea and the
Contiguous Zone and éxtending scaward a
distance of three miles;

(s) The term waters of the United Statey
means:

(1) All waters which arg ¢urrently used. or
were used in the past, or may be susgeptible to
use in interstate or foreigh commerde,
including all waters which are subject to the
¢bb and flow of the tide;

(2) All interstate waters including interstate
wetlands;

(3) All other waters such as intrastate lakes,
rivers, streams (including intermittent
streams), mudflats, sandflats, wetlands,
sloughs, prairie potholes, wet meadows, playa
lakes, or natural ponds, the use, degradation
or destruction of which could affect interstate
or foreign commerce including any such
waters:
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(1) Which are or could be used by interstate or
foreign travelers for recreational or other
purposes; or

(11) From which fish or shellfish are or could
be taken and sold in interstate or foreign
conmumerce; or

(111) Which are used or could be used for
industrial purposes by industries in interstate
commerce;

(4) All impoundments of waters otherwise
defined as waters of the Umited States under
this definition;

(5) Tributaries of waters identified 1n
paragraphs (s)(1) through (4) of this segtion;
(6) The territorial sea;

(7) Wetlands adjacent to waters (other than
waters that are themselyics wetlands)
identified in paragraphs ($)(1) through (6) of
this section; waste treatment systems,
including treatment ponds or lagoons
designed to meet the réquirements of CWA
(other than cooling ponds as defingd in' 40
CFR 423.11(m) which also mect the criteria
of this definition) are not'waters‘of the United
States.

Waters of the United States do not include
prior converted cropland. Notwithstanding the
determination of an area's status as prior
converted cropland by any other federal
agency, for the purposes of the Clean Water
Act, the final authority regarding Clean Water
Act jurisdiction remains with EPA.

(t) The term wetlands means those areas that
arc mundated or saturated by surface or
ground water at a frequency and duration
sufficient to support, and that under normal
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circumstances do support, a prevalence of
vegetation typically adapted for life in
saturated soil conditions. Wetlands generally
include swamps, marshes, bogs and similar

ermits§

Subpart B-Compliance with the Guidelines
§ 230.10 Restrictions on discharge,

‘ the draft xwalk? [ think it should be.

(a) Bxcept as provaded under seetion
404((2). no discharee of dredoed or (1l
material shall be perniitted iftherd i a
practicable alternative to the praposed
discharee which would have less adverse
inpact on the aquatic ecosystem 80 lone ay
the alternative does not have other sienificant
adverse environniental conseguences.

1) Fot the purpose of this requirenient,
practicable alternatives include but are not
Hinvited to:

{1) Activities which do not involve 8 discharps
of dredoed or Bl materinl inta the waters af
the United Stiles or beean waters: (i)
Discharees of dredped or fill material ot other
{ocations m waters of the United States or
ocean wilers: (2) An alleniative 1s practicable
if it 15 available and capable of being done
after takinw into consideration cost existing
technology, and losistios in light of overall
project purposes. It is otherwise a
practicable alternative. an arca not presently
owned by the spplicant which could
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reasonably be obtamed, utilized. expanded or
ntanaved m onder to AN the basie purpose
of the proposed activity may be considered.
{33 Where the activity associated with o
discharee which is proposed tor 4 gpecial
aguatiec sife (as defingd in subpart By doeg not
TEqgUiTe access or praxinity to or siting within
the special squatic site in question to fulfill its
bagic purpose (e 15 not “water dependent 'y
practicable alternatives that do not involve
specisl saquatic sites are presumied o be
available. unless clearly dentonstrated
otherwise. In addition. where a discharee 18
proposed for g special aguatic site all
practicable alteriatives to the proposed
discharge which do not invelve g discharoe
into 8 special aquatic site are prosumed o
have less adverse inipact on the aquatic
seosysten, unlass clearly domonsirated
otherwise. Actions subject to NEPA - N/A (o
State prosram: (4) Actions subject to NEPA -
N/A to state program: (5) To the extent that
practicable alternatives have been identificd
and exvalnated under a Coastal Zone
Manhagenicnt program. a section 208 brogram,
or other planiing process. such evaluation
shall be connidered by the permitting
guthority as part of the constderation of
alternatives wider the Guidelines. Whete such
evaludtion is less coniplete than that
contemplated under this subsection, it nust be
supplemented secordingly. (b) No discharee
of dredoed ar (01 material shall be permuttad 1
it (1) Causes or contributes. after
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consideration of disposal site dilution and
dispersion. to violstions of any applicable
State water quality standard. (2) Violates any
applicablo toxic effluent standard or
proliubition under section 307 of the Act: (3)
Jeopardizes the continned existence ol specivy
Histed as endanpered or threatened nnder the
Endanpered Specics Act of 1973 as amended,
o results i Likebbiood ol the destruction or
adverse modification of & habitat which is
deterniined by the Seerdtary of Interior o1
Uomnicrce, as appropriate, to be a critical
habitat under the BEndansered Specics Act of
1973 as amended! If an exemption has been
aranted by the Endanverad Species
Committee. the terms ol suech exenption shall
apply in licu of this subparasraph: (4)
NMiolates any requireitient imposed by the
Seerctary of Conmercs t protect any manine
sanctuary destenated under ttle TH of the
Matine Protection. Research, and Sanctuarics
Act of 1072 o) Lixeept ax provided under
section 404(b)2). na discharee of dredeed or
Hll material shall he permitted which wall
cause o contribute to sienificant deeradation
of the waters of the United States. Findines of
significant dearadation related to the proposed
discharee shall be based upon appropriate
Factual determinations. evaliations. and tosty
reguited by subparts B and G after
consideration of subparts O throngh I owith
specis! emphasis on the persistence and
pennancnee of the effects outlined in those
subparts. Under these Guidelines. effects

ED_005978A_00064323-00053 FL CWA 404 Assumption FOIA_Interim Release 11



contribiting to sienificant desradation
considered idividually or collectivaly.
inelude: (1) Significontly adverse effccts of
the discharge of pollutants on human health of
welfare, inclnding hut not Houted to effects on
mumicipal water supplies. plankton, fish,
shelthish wildlife and special aquatic sites,
(23 sisnificantly adverse cffocts of the
discharge of pollutants on 1ife stages of
aguatic ite and other wildlite dependent on
aguatic ccosyvstems including the transter.
conéentiation, and spread of pollutants or
their byproducts ovtside of the disposal site
through biological physical. and chemical
provesses: (3) Sionicantly adverse effects af
thé discharge of pollutanis on aquatic
econvstem diversity, productivity, and
stability. Stieh eftects may inclnde. but are not
limiited to, loss of fish and wildlife habiiat or
1ass of the capacity of o wetland (o asstmlote
nutrients. purify water. of reduce wave
energy: or {4y Stemificantly adverse effects of
discharee of pallitants on recreational,
aesthetic. and coonamic values, (d) Bxcept a4
provided wnder section 404(bY2 ) no peérmit
unless steps talien to avoid and tinimize
impacts on aquatic ecosyste

§ 230.11 Factual k}eterminations. Commented [PB26]: The DO doc didn’t include this

The permitting authotity shall determing in i section. What is the Oregon equivalent?

writing the potential short-tenm or long-térm
effeets of a proposed discharoe of dredoed or
Hill material on the physical chemieal and

biological components of the aquatic
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environment m hisht of subparts € through B
Sueh factual determinations shall be nsed m
§230.12 10 relatine findines of compliance or
nonscomplianee with the restrictions on
dischiarge in §230 10 The evaluation and
testing procedures deseribed i §230.60 and
$230.61 of subpart G shall be vded as
necessary to make and shall be described in
such determination: The determinations of
etfects of vach proposed discharoe shall
include the following:

() Physicad subsiraie

determinations Detérming the natiee and
degree OF effect that the proposed discharoe
will have, indeadually and cumulatively. on
the characteristics of the substrate at the
proposed disposal site: Considerstion shall
be given to the similarity in particle size.
shape and deeree of compaction of the
material proposed for dischiarec and the
material donstituting the substiate ot the
dispogal site, and sy potential chanoes
substrate clevation and bottoni contours |
including chanses viside of the disposal site |
which tndy acotn as o résult of erosion,
slumpage. or other movement of the
dischareed material. The duration and
physical extent of substrate chanbed shill
alsa be considered The possible loss of
environmental valies (8230 203 and actions
1o nuinitmize impact Gubpart 1D shall also be
considered in makimo these determinations,
Potential chanpes i substiate elevation and
botiont contaurs shall be predicted on the
basis of the proposed method. volume,

location, and rate of discharee, as well as on
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the individual and combined effects of
current patterns water eirculation. wind and
wave aotion and other phvaical fctors that
may atleet the mavement of the discharoed
material

th) Warer civcalation, fluctiation, and
salinity determinarions. Determine the natine
and depree of effect that the proposed
discharee will have mdividually and
comulatively on waldr, current patiems, ‘
circulation including downstream flows and
nornial water fluctiiation. Consideration shall |
be given to water chemistry. salinity clarity,
color, odor taste dissolved ong levels
temperature nutrients. and entrophication

phis other appropriate characteristics.
Consideration shall also be viven to the
potential diversion ar obstruction of Haw,
alterations of bottom contours. or other 3
significant changes in the hydialogic regime,
Additional consideration of the possible loss |
of environmental values (88230 23 throuph
230251 and actions to mititiize impacts
{subpart Hy. shiall be used in making these
determinations. Potential sienificant efects
ot the clutent palteriis, waler Giraulation,
nommal water Quetiation and salimty shall be
evaludted on the basis of the proposed
method. volime, location, and rate of
discharec,

(e Suspended particulate tnbidity
détermunations. Dictermine the nature and
désree of effeot that the proposed discharse
will have mdadually and enmulatively. i
e of potential chanpes 1 the kinds and
goncentrations ol suspended
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particulatetibidity 1 the vieinity of the
disposal site. Consideration shall be a1ven to
the grain sive of the material proposed for
discharge the shape and size of the phume of
suspended particulates the duration of the
dischiarge and resulting plume and whether
ot not the potential chanves will canse
violations of applidable water quality
standards. Consideration should also be
aiven to the possible losg of environniental
values (5230213 and to aetions for
ninimizng mpacts (subpart Hy.
Consideration shall welude (e proposed
method, volume Tocation, and rate of
diseharec as well as the individual and
combined cffeets of curent pattems. water
cireulation and fluctuations. wind and wave
action and other physieal factors on the
movement of stispended particilates.

(d) Contamunant deferminations. Determine |
the degree to which the material moposed for |
discharee will introduce. relocate. or increase
contaminants This determmation shall |
consider the materisl to be discharged. the
gquatic enviranment at the propased disposal
sibe. dnd the avalability of Continunants.

(&) Aquatic ecosystenm and oroanism
delerminations. Delenmine the nature and
depred of effect that the proposed discharpe
will have, both individually and
cumulatively. on the stiuctore and function
of the aguatic ceosysten and orsanisnis.
Consideration shall be siven to the cffoet at
the proposed disposal site of potential
chanees in substrate charaeteristies and
glevation water or substrate chentistry,

ED_005978A_00064323-00057 FL CWA 404 Assumption FOIA_Interim Release 11



nutrients currents. eirculation. Huctuation.
and salinity. on the recolonization and
existence of indioenolls aquatic orpanisms or
communitics. Passible loss of euviroumiental
valugs (8230 31y and actions (o minimize
impacts (subpart F shiall be examined. Tests
as deseribed in 8230 61 (BEvaluation and
Testingy niay be toquired 0 provide
information on the cffeet of the discharoe
faterial on commiunities or populations of
organisims expected to be exposed to 1t

() Proposed disposal aite determiations €1y |
Bach disposal site shall be specified through |
thé apphication of these Guidelnies. The 3
wiixing zone 4hafl be confined to the smallest |
practicable zone within each specificd |
disposal site that is consistent with the type |
of dispersion defermined (o be appropriate by |
the application of these Guidelines Ina fow
special dases under unigue covitonmental
gonditions. where there 15 adequate
Justification to show that widespread
dispérsion by natiiral micans will résult in no
Stenificantly adverse énvirommental effedts.
the discharoed material may be intended to
be spread nanmally in g very thin laver over o
laroe area of the substrate rather than be
contained within the disposal site.

{2) Ihe penmitting authority and the
Revional Admimstrator shall consider the
following Factors in deternunmg the
acceptability of o proposed mixing zond:

(1) Diepth of water at the disposal site;
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(i) Current velocity, ditection. and
variability at the disposal Site;

(iil) Degree of turbulence,

(iv) Sheatification attributable 1o causes such
a8 obstructions, salinity or denisity profiles at
the dispasal site;

(v Dascharae vessel speed and dircetion, if
appropriate;

(vi) Rate of discharse:

(v} Anibient concentration of constituents
of mterest:

{vitiy Dredoed matérial characteristics,
particularly concentrations of constituents,
amouit vl materiall type of material (sand,
silt elay etd ) and setthing veloeities

(1x) Number of discharoe actions per umit of
Hime:

{x) Other factors ol the disposal site that
atfect the rates and patterns of miixing

{83 Determination of cumulative effeels on
the aquatic ecosystent |
(1) Cumulstive impocts are the changes inan |
gquatic ceasystem that are atributable (o the
collective cffcet of s humber of individual
digcharges of dredoed or fill material
Althoush the impact of o particular discharee
may constitote 3 minor change t itself the
cumulative cffoct of numerous stich
pitcenieal chanoes can result 1 o major
impairitent of the water resourtes and
intertere with the productivity and water
quality of existing aduatic coonystemns.

(23 Cunwlative effects attnibutable to the

discharee of dredeed or Gl material in
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waters of the Unted States should be
predicted o the extent reasonable and
practical. The permitting authority shall
collect information and solicit mformation
froin othier sourees about the comulative
impacts on the aquatic deosystem Thig
information shall be docuniented and
considered during the decision-making
process concerning the evaluation of
individual permit applications. the issuance
of o General permiit. and monitorine and
enforcement of existing pormits, 1
(h) Deterniuation of secondary effects ont the
aquatic ceosystom (1) Secondary effects are |
elfeets on an agquatic ecosystem that are 1
associated with a discharse of dredoed on i1l
materials. but do not result from the actual ‘
placenient of the dredeed or fill material
Infomstion about setondary ¢ffects on
aduatic coonystems shall be considered prior
tathe tine final seetion 404 setion is t8ken

by pernntting authoritics. (23 Some examples
of secondary effects on an aquatic eoosystem
are fluctuating water levels inoan
impoundment and downsticam sssodiated
with the operation of o dam, septic tank
Teaching and surface rnofl from residential
or commercial developments on il and
leachate and mnott frony a sanitary Tandfill
located in waters of the LS Activities to be
conducted on fast land Sreated by the
discharee of dredoed or Gl materialin
waters ofithe Linited Statés niay have
secondary impacts within those waters which
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should be considered i evaluating the
impact of ereating those fast lands

§ 230.12 Findings of compliance or non-compliance with the restrictions on discharge. 1 Commented [PB27]: The DOT dov didn’tinclude this

{ay On the basig of these Guidelines (subparts i section. What is the Oregon equivalent?

{ throueh () the proposed disposal sites for
the discharee ol dredged o (11l material nost
be:

(1) Specificd as complying with the
reditirements of these Guidelines: or

(2) Specified as complying with the
raquirements of tase Guidelines with the
inclusion of appropuiate and practicable
digcharge conditions (see subparts H oand 1)
o nunimze pollution or adverse effects to
the atfected aquatic scosystems: or (3)
Speeiticd as failing to comply with the
tequirements of these Giidelines where: (1)
There is a practicable alternative to the
proposed discharee that woulld have less
adverse effoet on the squatic beosystent 5o
long as such altemative docs not have other
significant adverse environmental
consequencas: or (1) The proposed dischargd
will result in sienificant degradation of the
aduatic coonystem under 250 100h) ot ()
or (1) The proposed discharee does not
include all appropriste and pricticable
Higasures {0 minimize potentisl hatm to the
aquatic ecasystont vy

tiv) There does not exist sutficient
information to make a reasonable judament
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as to whether the proposed discharee will
comply with these Guiidelines:

th) Eindings under this section shall be set
forth in waiting by the perontting authorily
for each proposed discharoe and niade
available fo the permit applicant. These
Hindings shall inchide the factual
determinations required by 893011 and o
briet explanation of any adaptation of thege
Cridelines to the activity under
consideration. In'the case of a Ueneral

permit. such Hndings shall be prepared af the
time afl issuanice of that permit rather than for

each subsequent discharse under the

authority of that permit

Subpart C-Potential Impacts on Phvsical and Chemical Charvacteristics of the Aquatic Ecosystem

3 230.20 Substrate

() The substrate of the dquatic ccosystent
undetlies open waters of the Thnted States
and vonshitutes the surtace of wetlands It
consists of broanic snd inotednic solid
materials and includes water and other
liguids or gascs that Hll the spaces between
solid particles

thy Possible Joss of environmental
characteristies and values: The discharee of
dredeed or Bl matenial can result in varving
degrees of chianoe mthe conplox physical.
chemical: and biolbuical characteristios of
the substrate. Discharoes swhich alter
substrate clevation or contours cab result in
changes m water eirculation. depth. cnrrent
pattern. water fhuctuation and water
tempetatore. Discharoes may adversely
afteet bottom dwelling otganisme af the sile

| ORS 196.825(1)

ORS 196.825(3)(i)

Permit will be issued if the
project deeribed it the
application is congistent with
protectiont; ¢onservation and best
use of the water résources of this
state as specified in ORS 196.600
through 196.905; and the permit
would not unreasonably interfere
with the paramount policy of this
state to preserve the use of its
waters for navigation, fishing and
public recreation.

In determining whether to issuc a
permit in an area that is not
subject to an approved wetland
conservation plan, the director
will consider whether the
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by smotherine immobile forms or forcing
mohle forms to miorate. Benthic forms
present prior to a discharee are unlikely to
recalonize on the discharoed material if i1 s
very dissiniilar fron that of the discharge
site. Erosion, slumping or lateral
displacement of sumounding botton ofsuch
deposits can adversely affet areds of the
substrate outside the perimeters of the
dispogal site by changine or destroving
habitat. The bulk and composition of the
dischareed material and the location.
niethod. and timing of discharees may all
influence the depree of nmpact on the
substrate,

applicant has provided all
practicable mitigation to reduce
the adverse effects. In
determining whether the applicant
has provided all practicable
mitigation, the director shall
consider the findings regarding
wetlands set forth in ORS
196.668 and whether the

policy objectives for the

ORS 196.672.

{a) Suspended particulates m the aguatic
eovsystent consist of fime-arained mmeral
particles vsunlly simaller than silt and
organic particles. Suspended particolates
niay enter water bodies ag o result af land
runott. Hooding vesetative and plankioni¢
hreakdawn. resuspension of bottom
sediments and nian's activities ncliding
dredeine and filline. Particulates may remain
suspended in the water cohimu for variable
periods of time us 4 result of such factors 88
apitation of the water mass particulate
specific oravaty, particle shape. and physieal
and chemical propertics of particle surfaces
(b) Passible loss of environmental
characteristics and values: The discharse of
dredoed or fill material can result in arently
elevated levels of suspended particuldtes in
the water column for varying lenoths of time

ED_005978A_00064323-00063

proposed mitigation.advances.the..|

protection of wetlands set forth in ‘

| ORS'196.668

Eleven legislative finditigs
regardimg wetlands, including:
wetlanids provide g natural means
of flood ‘and storm damage
protection; wetlands provide
essential habitats for a major
portion of the state®s fish and
wildlife, for waterfowl] using the
Pacific Flyway, and rearing of
salmon and other anadromous and
resident fish; wetlands act as
accumulation areas for sediment
and help maintain clean water;
wetlands provide significant
opportunities for research,
recreation and education and
provide scenic diversity and
aesthetic value; much of the
state’s original wetlands have
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been altered; there is continuing
penetration and lower the rate of development pressure on
photosynthiesis and the primary productivity wetlands; there is often conflicts
ol an aquatic area il they last long enoush between wetland protection and
Sight-dopendent specics may suller reduced other resource values and uses;
feedme ability leadine t limited prowth and uncoordinated regulation of
lowered resistance to disease if hish levels of wetlands can cause confusion,
suspended particulates pemist. The biolosical frustration and unreasonable
and the chemical content of the suspended delay and uncertainty for the
niateridl gy react with the dissolved viypen | general public; and wetland
in the water which can resnlt in oxveen mandgement is a matter of siate
depleion Toxie nietals ol oroanics, coticem.

pathogens, and virises absorbed or adsorbed |
ta Bne-gramed particolates i the matenal
may become biologically available to
areanisms cither in the water colinn or on
the substrate. Sivnificant increases in
suspended particulate levels create turbid
phimes which are hishly vigible and
aesthetically displeasine The extent and
persistence of these adverse impacts caused
by discharees depend upon the relative
increase m suspended patticulates above the
amount occutting natueslly. the duration of
the hisher levels. the current patterns. water
level and Huctudtions prosent when such
discharees vocnr, the volume rate and
duration of the discharpe. particulate
deposition and the scasonal timmp of the

discharee

§ 230022 Water
{a) Water is the part of the aquatic ccosvitern | ORS 196.672(1) and | State policy includes: promote the
in which oreanic and 1norganic constituents | (4) protection, conservation and best
are dissolved and suspended It constitutes use of wetland resources, their
part of the hquid phade and is contamed by functions and values through the

ED_005978A_00064323-00064 FL CWA 404 Assumption FOIA_Interim Release 11



the s . 5 o
aguatic life-supporting system. Water clarity,
nutrients and chenneal content. physieal and
bivlogical content, dissolved gag levels. pH,
and feniparatine contribute to it ke
sustaining eapabilitics.

(b) Passible loss of environmental
characteristics and values: The discharse of
dicdoed or fill material can chanpe the
chenustry and the physical chardcteristios of
the recetving water at o disposal gite throush
the mtroduction of chenneal constitiients

addition of contaminants can reduce or
eliminate the suttability of water bodids for
populations of squatic orednisms. and for
humian eonsumption. recreation. and
aesthetics. The mtroduction of nutrients or
organic material to the water column ag a4
result of the discharge can lead to o hioh
biochemicsl oxyoen demand (BOD). which

thereby potentially affecting the survival of
many aquatic oroanisms. Inereases in
nuttients can favor one group of vroanisnis
such as aleae to the detriment of other more
denirable typeg such as submersed aguatic
vegetation, potentially causing adverse
health effeets, objectionablé tastes and odors,
and other problems,

Suspended or dissolved foun. Chanpes in the
clarity, color, odor, and tastc of water and the

in o Gan lead to reduced dissolved bxypen

integration and close coordination
of statewide planning goals, local
comprehensive plans and state
and federal regulatory programs;
maintain a stable resource base of
wetlands through the mitigation
of losses of wetland resources and
the adoption of the procedural
mitigation standard currently used
by.federal agencieg,

{a) Current patterns and water circulation are
the physical movements of water in the
aguatic econystem Carrents and citcilation

§ 230,23 Current patterns and water civculation,

OAR 141-085-
0510(40)

“Functions and values” defined.
“Functions™ are the ecological
characteristics or processes
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respond to natural forces as modified by
bagin shape and cover phivsical and chemieal
characteristics of water strata and miasses
and eneroy dissipating factors

(b Possible loss ol envitonmiental
chardctenstics and values: The discharge of
dicdoed or fill material ¢an modify current
patterns and water sirculation by obstructing
flow. chiansing the direction or velocity bf
water flow chanama the direction or
velocity of water flow and circulation. or
otherwise changime the dimensions ol 2

aceur i Location structure. and dynantics
of aquatic cammumitics. shoreline and
substrate otosion and deposition tates: the

and extent of mixing of dissolved and
suspended components of the water body:
and waler sttatification.

ORS 196.682(1)

water hody. As 4 resull adverse chaoes can |

deposition of suspended particulates: the vate

associated with a water of the
state. “Values” are the societal
benefits derived from the
ecological characteristics and
processes.

In determining whether to issue a
permit in an area that is subject to
an approved wetland conservation
plan, the director will determine
whether the permit wounld be
consistent with the wetland
¢otigervation plan or could be
conditioned to be consistent with
the plan.

(8) Nommal water fluctuations in 2 natiral
aquatic systein consist of daily. seatonal. and
annual fidal and flood Huctuations in waler
fevel Biologieal and phvsical components of
such a systen are either attined to or
charactenzod by these perindic water
Hhuctuations,

(b Possible loss of envitonmienial
characteristics and values: The discharse of
dicdoed or fill material can alter the normal
water-levol fluctuation pattem of an area.
resulting 1 prolonsed periods of inindation,
exapeerated extremes of high and low water,
or a statie. nonfluctusting water level Sneh

§ 230.24 Novmal water fluctuations.

 OAR 141-085
0550(5)(h)

Application must inelude a
written analysis of'the potential
changes that the project may
make to the hydrologic
characteristics of the waters of
this state, and an explanation of
measures taken to avoid or
minimize any adverse impacts of
those changes (e.g. impeding,
restricting or increasing flows,
relocating or redirecting flow, and
potential flooding or erosion
downstream of the project).
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w | ] OAR 141-085- Application must include a

salinity patterns alter erosion or 0550(5)(1) description of the existing
sedimentation rates. noaraviate water biological and physical
temiperature extremes. and upset the nutnient characteristics of the water

and dissolved oxveen balaice of the aquatic resources, along with the
seosystent In addition these madifications identification of the adverse

¢an alter or destroy conumimitios and impacts that will result from the
populations of aquatié animals and project.

Vesetation induce populations of nulsance OAR 141-085-0680(2) | For projects where impacts to
organisms. modify habitat, reduce food | wetlands or tidal waters.cannof be..|
stipplies, reshict movement ol agquatic fauna. dvoided, compensatory wetland
destioy spawning arcas. and chanpge adjacent, ot idal mitigation (€ WM) will be

required to compenyate for the
reasonably expected adverse
impacts in fulfillment of the
following principal objectives:
replace functions and valies lost
at the removal-fill site: provide
local replacement for locally
iportant functions and values,
where appropriate] enhance,
restore, create or preserve
wetlands o1 tidal dregs that are
self-sustaining and minimize
long-term maintenance needs;
ensure the siting of CWM in
ecologically suitable locations;
minimize temporal loss of
wetlands and tidal waters and
their functions and values.
OAR 141-085-0685 A functions and values
agsessment is required for
wetlands and tidal waters.
OAR 141-085-0690(1) | The compensatory wetland or
tidal mitigation (CWM) must
have the capability to replace

upstream. and downstiean: areas.

ED_005978A_00064323-00067 FL CWA 404 Assumption FOIA_Interim Release 11



OAR 141-085-0705

wetland or tidal water types
impacted by the project and the
functions and values of the
impacted wetland or tidal waters.
A compensatory wetland or tidal
mitigation (CWM) plan must be
submitted to the department; the
department reviews the plan for
sufficiency; the approved plan
begomes an enforceable part.of
the permit

8 23025 Salinity eradic

{a) Salimity gradicnts formn where salt water
from the vecan micets and niixes with fresh
water from land.

thy Possible Joss of environmental
characteristion and values: Ohstructiony |
which divert or restrict flow of either freshor |
salt water may change existing salinity |
aradients. For example. partial blocking of

the entrance to an estuary or tiver mouth that |
sionificantly restricts the movement of the
salt water into and out of thal arda dan
effectively lower the volume of sdlt water
available for mixine within that estuary. The
downstrea migration of the salinity
gradient can veeur: displacing the maximunm
sedimentation zone and requiring salinity.
dependent aguatic biota to adjust fo the new
conditions. move to new locations if
possible or perish. In the frdshwater sone,
discharge operations in the upstieam reeions
can have equally adverse impacts. A
significant reduction i the volume of fresh
water movine nto an estitary below that

| OAR 141-D85-0765

ORS 196.825(5)

Individual Permit Form includes a
condition that all work done
under the permit must comply
with OAR chapter 340, the
Standards of Quality for Public
Waters of Oregon; all individual
permits also specify water quality

L.provisions.for.the project.

For projects where there are
unavoidable impacts to waters
other than wetlands or tidal
waters, gompensatory non-
wetland mitigation (CNWM) will
bereaunired. Process includes a
¢ NWM unctional assessment,
including direct nieasurement or
observation of the indicators for
the following functions and
values: hydrologi¢: scomorphic,
biological; and chemical and
nutrient. Applicant must
demonstrate that the plan will
replace or provide comparable
substitute water resources of this
state.

DSL may impose such conditions
as the director considers
necessary to carry out the
purposes of ORS 196.805 and
196.830 and 196.825(1), and to
provide mitigation for the

Individual Permit Form includes a
condition that all work done
undgr the permit must comply
with (AR chapter 340, the
Standards of Quality for Public
Waters of Oregon; all individual
pertuits also specify water quality
provisions for the project.
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which is considered normal can atfteet the
focation and type of mixing therehy chanpine
the characteristic salinity patterng. The
resulting chanoed cireulation pattern can
canse the upstream miptation of the salinity
gradient displacing the miaxinium
Sedimentation «one. 1his misration may
affect those organisms that arc adapted to
froshwater environments. It may alsa atfect
niticipal water supplics.

reasonably expected adverse
effects of project development.

Subpart D-Potential Impacts on Biological Characteristics of the Aquatic Ecosystem

8 230,30 Threatened and endangered species.

{a) An endangered species is a plant or | ORS 196.825(1)
aninal i dunoer of extinetion throughow all |

of a sienificant portion of 18 ranbe. A |

threatened species 18 one in danoer of

becoming an endancered species i the

foreseenble future throuohonut all or a

sionificant portion of is faioe. Listinos of |

threatened and endansered species ag well 48

eritical habitals are maititaied by sonie ‘
individual States and by the U8 Hish and
Wildlite 8ervice of the Department of the
Interior (codificd annually at S0 CER §
1711y The Departiient of Conunierce has
authority over some thréatened and
endanserad marme niamnialg. fish and
tephiles.

(b) BPassible loss of values: The njor
potential impacts on thredtened or
endangered species from the discharee bf
dicdoed or fill material include.

(1) Covering or otherwise directly killine
§pecicy;

ORS 196.825(3)(i)

Permit will be issued if the
projéct described in the
application is consistent with
protection, conseryition and best
use of the water régources of this
state:as specified i1 ORS 196.600
through 196.905; and the permit
would net inreasanably interfere
with the paramou{ policy of this
state to preserve the use of its
waters for navigation, fishing and
public recreation.

In determining whether to issue a
permit in an area that is not
subject to an approved wetland
conservation plan, the director
will consider whether the
applicant has provided all
practicable mitigation to reduce
the adverse effects. In
determining whether the applicant
has provided all practicable
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(2) The impanrment or destriction of habitat
to which these species are limited. Flements
of the aquatic hatat which are particularly
crucial to the cantinued survival of some
threatenad or endaneered spedies include
adequate cood quality water spawning snd
aturation arcas. nosting areas. protective
cover. adequate and reliable food supply. and
testing arcas for miseatory species. Bach of
these elements van be adversely affected by

chanees in either the normal water conditions

for clarity. chentieal content. nutrient
halance. dissolved oxveen pH temperature,
salmity. corrant patterns. cireulation and
Huctuation; or the physical removal of
habitat: and

(33 Facilitating incompatible activitios.

(v) Where consultation with the Seeretary of

the Interior vceurs under section 7 of the
Endangered Species Act the conclusions of

the Becretary concernimg the mipact(s) of the

discharpe on threatened and endangered
specias and their habitat shall be considercid
final

mitigation, the director shall
consider the findings regarding
wetlands set forth in ORS
196.668 and whether the
proposed mitigation advances the
policy objectives for the
protection of wetlands set forth in
ORS 196.672.

(a) Aquatic organisnis in the food web
include. but are not hinuted 1o, finfish,
crigtatenns mollusks insects annelids,
planktonic oroanisms, and the plants and
anintals on which they feed and depend upon
for their needs. All forms and 16 stases of
an oreanism. throuehout s ecosraphic
range are mehided in this catesory.

tb) Possible loss of values: The discharse of
dredoed or fill materinl can variously aftect

ORS 196.668

Y 230.31 Fish. crustaceans, mollusks. and other aguatic sreanisms in the food web.

Eleven legislative findings
regarding wetlands, including:
wetlands provide a natural means
of flood and storm damage
protection; wetlands provide
essential habitats for a major
portion of the state’s fish and
wildlife, for waterfowl using the
Pacific Flyway, and rearing of
salmon and other anadromous and
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populations of Hish. erustaceans mollusks
and other food web vreanisnis throush the
relense of contaminants which adversely
affeot aduolte mivemles larvae oreops br
result i the establishiment or proliferation 6f
an unddsirable competitive speties of plant
ot animal at the oxpense of the desired
tesident specics Suspended particulates
settling on attachod or buricd coox can
smother the coog by Himitine or sealine off
their expomie to oxyoenated water
Discharoe of dredeed and fill material may

rasult i the debilitation ar death of sedentary

organisnis by smotheriig, expostte to
chemical contanimants in dissolved o1
suspended form. exposire to hish levels of
suspended parbiculates. rediction in food
supply. or alteration of the substrate upon
which they are dependent. Mollusks are
particularly sensitive to the discharpe of
material durine periods of reproduction and
growdli and developnient due primanily (o
théir Himited niability. They can be rendered
unfit for human consumption by tainting by
production and accumiulation of toxins. o by
insestion and retention of pathogenic
organisms. viniiges heavy metals or
persistent synthetic organic chemicals. The
discharee of dredoed or Gl matenial can
radirect delay, or stop the reproductive and
feedmp movements of some species of fish
and crustacen. thus proventing their
abereaation in accustomed places such a8
spawning or nursery srounds and potentially
{eading to reduced populations. Reduction of
detrital feedine species or other

| ORS 196.672(1) and
@

resident fish; wetlands act as
accunulation areas for sediment
and help maintain clean water;
wetlands provide significant
opportunities for research,
recreation and education and
provide scenic diversity and
aesthetic value; much of the
state’s original wetlands have
been altered; thereis.contimung
development pressie on
wetlands; there is ofien conilicts
between wetland protection and
other resource values and uses;
uncoerdinated regulation of
wetlanids can cause ¢onfusion,
frustration and unieasonible
delay and uncertainty for the
general public; and wetland
management is a iatter of state
concern.

State poligy includes: promote the
protection, conseryglion and best
use of wetlaitd resorces, their
functions and values through the
integration and close coordination
of statewide planning goals, local
comprehensive plans and state
and federal regulatory programs;
maintain a stable resource base of
wetlands through the mitigation
of losses of wetland resources and
the adoption of the procedural
mitigation standard currently used
by federal agencies.
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representatives of lower trophic levels can
impair the flow of enerdy from primary
consuniers to hisher frophic levels The
reduction vr patential elinumation of faod
chain oteamism populations decreases the
overall productivity and nulient éxpott
capability of the ecosystom

OAR 141-085-
0510(40)

LORS 196 682(1)

“Functions and values” defined.
“Functions™ are the ecological
characteristics or processes
associated with a water of the
state. “Values” are the societal
benefits derived from the
ecological characteristics and
processes.

In.determining whether. to issue a....
permit in an area that 18 subject to.

an approved wetland conservation
plan. the director will determine
whether the permit Would be
¢onsistent with the wetland
conservation plan ar could be
conditioned to be consistent with
the plan.

Notg: Wetland Conservation
Plang are submitted, reviewed,
and potentially approved pursuant
to ORS 196.678 through 196.684.

§ 230.32 Other wildlife.
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(a ? te4 ORS 196.825(4)
eeosyatens are resident and transient
mamnials, birds reptiles and amphibiang.
(b) Bassible loss of values: The discharge of
dredecd or 1l matenal canresult in the losg
or change of breeding and nesting areas.
escape cover travel cortidors, and pretbrred
food sourees for resident and transient OAR 141-085-
wildlite speeics ussociated with the agiiatic 0550(5)(h)
eovsystent Thede adverse impacts upon
wildlife habitat may reatlt from changes i
water levels water flow and Cirenlation,
salivity, chemnieal content. and subsirate ‘
characleristics and elevation Increased water |

turhidity can adversely affect wildlife specics

which rely upon sight fo feed and distupt the

respiration and feeding of certain aquatic

wildlite and food chain oreanisms. The

availahility of contaminants from the

discharge of dredoed or fill material may ‘

fead 1o the bivaccumulation of such OAR 141-085-
contmminants i wildhife. Chanoes m such | 0550(5)()
phvsical and chiemical factors of the |
envitonment may favor the introduction of
undesirable plant and aninwl specics at the
expense of resident Specics and donmunitios.
111 some agquatic environments lowering plant
and smmal species diversity miay disrupt the
normial functions of the coosysiemsnd ldad | OAR 141-085-
ta reductiond in overall bivlogical 0550(5)(m)
productivity,

OAR 141-085-0680(2)

Permits may be issued in
estuaries for nonwater dependent
use only if the project is for a
public use and would satisfy a
public need that outweighs harm
to navigation, fishery, and
recreation.

Application must include a
written analysis of the potential
changes that the project.may
make to the hydralogaic
charaeteristics of the waters of
this state, and an explanation of
meastires taken togvoid or
minifize any adverse impacts of
those thanges (e.g. itnpeding,
restriciing or incréasing flows,
relocating or redirgeting flow, and
potential flooding vr erosion
downstream of the project).
Application must inelude a
description of the existing
biological gnd physical
characteristics of the water
resources, along with the
identification of the adverse
impacts that will result from the
project.

Application must include any
information known by the
applicant concerning the presence
of any federal or state listed
species.

For projects where impacts to
wetlands or tidal waters cannot be
avoided, compensatory wetland
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| AR 141.085-0685

| OAR 141-085-0690(1)

OAR 141-085-0705

or tidal mitigation (CWM) will be
required to compensate for the
reasonably expected adverse
impacts in fulfillment of the
following principal objectives:
replace functions and values lost
at the removal-fill site; provide
local replacement for locally
important functions and values,
where appropriate; enhance.
restore, create or preserve
watlands or tidal areas that are
selfisustaining and minimize
longterm maintenance needs;
ensuie the siting 6 CWM in
ecologically suitable locations;
minimize temporal 1ogs of
wetlands and tidal waters and
theirfanetions and values.

A functions and values
assessment is required for
wetlandsiand tidal waters.

The compgsatory swetland or
tidal mitigation (CWM) must
have the capability to replace
wetland or tidal water types
impacted by the project and the
functions and values of the
impacted wetland or tidal waters.
A compensatory wetland or tidal
mitigation (CWM) plan must be
submitted to the department; the
department reviews the plan for
sufficiency; the approved plan
becomes an enforceable part of
the permit.
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OAR 141-085-0765

For projects where there are
unavoidable impacts to waters
other than wetlands or tidal
waters, compensatory non-
wetland mitigation (CNWM) will
be required. Process includes a
CNWM functional assessment,
including direct measurement or
observation of the indicators for
the following functions and
vahies: hydrologic; geomorphic,
biological; and chemical and
nutrient. Applicant must
demonstrate that the plan will
replace or provide comparable
substituite water résources of this
state.

Subpart E-Potential Impacts on Special Aquatic Sites
§ 230.40-45 (combined as they are similarly addressed)

230.40 Sanctuaries and refuges.
230.41 Wetlands.

230.42 Mud flats.

230.43 Vegetated shallows.
230.44 Coral reefs.

230.45 Riffle and pool komplexes.

ORS 196.825(1)

Permit will be issued if the
project described in the
application is consistent with
protection, conservation and best
use of the water resources of this
state as specified in ORS 196.600

| Commented [PB28]:
o ‘ Not sure ifthis needs (o be singular?
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ORS 196.825(3)(i)

ORS 196.668

through 196.905; and the permit
would not unreasonably interfere
with the paramount policy of this
state to preserve the use of its
waters for navigation, fishing and
public recreation.

In determining whether to issue a
permit in an area that is not
subject to an approved wetland
congervation plan, the director
will eonsider whether the
applicant has provided all
praciicable mitigation to reduce
the adverse effects. In
determining whether the applicant
has provided all practicable
mitigation, the director shiall
consider the findingg regarding
wetlands set forth i1 ORS
196,668 and whether the
proposed niitigation advances the
policy objgetives for the
protection of wetlands set forth in
ORS 196.672.

Eleven legislative findings
regarding wetlands, including:
wetlands provide a natural means
of flood and storm damage
protection; wetlands provide
essential habitats for a major
portion of the state’s fish and
wildlife, for waterfowl] using the
Pacific Flyway, and rearing of
salmon and other anadromous and
resident fish; wetlands act as
accunulation areas for sediment
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| ORS 196.672(1) and
@

and help maintain clean water;
wetlands provide significant
opportunities for research,
recreation and education and
provide scenic diversity and
aesthetic value; much of the
state’s original wetlands have
been altered; there is continuing
development pressure on
wetlands: there 1s often.conflicts
between wetland protection and
othier resource values and uses;
uncoordinated regulation of
wetlands can cause gonfusion,
frustiation and unicasonable
delay and uncertainty for the
genera] public; and wetland
management is a matter of state
concer.

State policy includes: promote the
protection, conseryglion and best
use of wetland resources, their
functions and valdes'through the
integration and close coordination
of statewide planning goals, local
comprehensive plans and state
and federal regulatory programs;
maintain a stable resource base of
wetlands through the mitigation
of losses of wetland resources and
the adoption of the procedural
mitigation standard currently used
by federal agencies.
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OAR 141-085-
0510(40)

LORS 196 682(1)

| ORS 196.825(4)

OAR 141-085-
0550(5)(h)

“Functions and values” defined.
“Functions™ are the ecological
characteristics or processes
associated with a water of the
state. “Values” are the societal
benefits derived from the
ecological characteristics and
processes.

In determining whether to issue a

permiit in an area that 18 subject to

an approved wetland conservation
plan. the director will determine
whether the permit Would be
consistent with the wetland
conservation plan ar could be
conditioned to be consistent with
the plan.

Pernuts mdy be issued in
estuaried for nonwater dependent
use only if the projeet is for a
public use and would satisfy a
public need that outweighs harm
to navigation, fishery, and
recreation.

Application must include a
written analysis of the potential
changes that the project may
make to the hydrologic
characteristics of the waters of
this state, and an explanation of
measures taken to avoid or
minimize any adverse impacts of
those changes (e.g. impeding,
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OAR 141-085-
0550(5)(i)

| OAR 141-085-0680(2)

restricting or increasing flows,
relocating or redirecting flow, and
potential flooding or erosion
downstream of the project).

Application must include a
description of the existing
biological and physical
characteristics of the water
resources, along with.the
identification of the adverse
impacts that will result from the
project.

For prajects wheré impacts to
wetlands or tidal waters cannot be
avoidéd, compensatory wetland
or tidal mitigation {CWM)'will be
required to compensate for the
teasonably expected adverse
impacts ‘in fulfillment of the
following principal nhjectives:
replace fungtions aiid values lost
at the removal-fill'site; provide
local replacement for locally
important functions and values,
where appropriate; enhance,
restore, create or preserve
wetlands or tidal areas that are
self-sustaining and minimize
long-term maintenance needs;
ensure the siting of CWM in
ccologically suitable locations;
minimize temporal loss of
wetlands and tidal waters and
their functions and values.
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OAR 141-085-0685

OAR 141-085-0690(1)

| OAR 141-085-0705

| OAR 141-085-0765

A functions and values
assessment is required for
wetlands and tidal waters.

The compensatory wetland or
tidal mitigation (CWM) must
have the capability to replace
wetland or tidal water types
impacted by the project.and the
functions and values ol the
impacted wetland or idal waters.

A cothpensatory wetland or tidal
mitigation (CWM) plan must be
submitted to the department; the
departhient reviews the plan for
sufficiency; the approved plan
becomes an enforceable part of
the permit

For projeéts where there are
unavoidable impagls to waters
other than"wetlandsior tidal
waters, compensatory non-
wetland mitigation (CNWM) will
be required. Process includes a
CNWM functional assessment,
including direct measurement or
observation of the indicators for
the following fonctions and
values: hydrologic; geomorphic,
biological; and chemical and
nutrient. Applicant must
demonstrate that the plan will
replace or provide comparable
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substitute water resources of this
state.

Subpart F-Potentinl Effects on Human Use Characteristics

§ 230.50 Municipal and private water supplies.

40 CFR 230.50 to 230.54 Potential effects

commercial fisheries, water-related
recreation, aesthetics, and.parks, national
and historic monumenis, pationals
seashores, wilderness agvas, researcli sites,
and similar preserves.

Summary: The effects described in 40 CFR
230.50 to 230.54 should be considered in
making the factual determinations and the

40 CFR 230.10 to 230:12:
Detail:

supplies consist of surfice water or grotnd
water which is directed (v the intaké of a
municipal or private water supply system.
40 CFR 230.51 Recreational and
commercial fisheries consist of harvestable
fish, crustaceans, shellfish, and other aquatic
organisms used by man.

40 CFR 230.52 Water-related recreation
encompasses activities undertaken for
amusement and relaxation. Activites
encompass two broad categories of use:
consumptive (e.g hunting and fishing) and
non-consumptive (¢.g. canoecing and
sightseeing).

40 CFR 230.53 Aesthetics associated with
the aquatic ecosystem consist of the

on Human Use Characteristics; municipal |
and private water supplies, recreational and |

findings of compliancé ot non-compliance in |

- ORS 196.805(1)

Statement of Policy includes:
Streams, lakes, bays, estuaries
and other bodies of water in this
state, including not only water
andimaterials for domestie,

agricultural and industrial use but

also habitats and spawning areas
for fish, avenues for
trangportation and sites for
gominerce and publi¢ recreation,
are vital to the economy and well-
being of this state and #ts peaple.

| ORS196825(1)

40 CFR 230.50 Municipal and private water |

Permit will be issued if the
projeet déscribed i the
application is consistent with
protection; conservation and best
use of the water régources of this
state as specified m ORS 196.600
through 196:905; 4rid the permit
would not unreasonably interfere
with the paramount policy of this
state to preserve the use of its
waters for navigation, fishing and
public recreation.

ORS 196.825(3)(¢)
and ()

In determining whether to issuc a
permit in an arca that is not
subject to an approved wetland
conservation plan, the director
will consider whether the fill and
removal conforms to sound
policies of conservation and
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perception of beauty by one or a combination
of the senses of sight, hearing, touch, and
smell. Aesthetics of aquatic ecosystems
apply to the quality of life enjoyed by the
general public and property owners.

40 CFR 230.54 Parks, national and historic
monuments, nationals seashores, wilderness
areas, research sites, and similar preserves
consist of areas designated under federal and

state laws or local ordinanegs.to.be managed |

for their aesthetic, edueational, historical,
recreational, or scientifie value.

Note: For each of the sections, the fed tegs
describe how affecting the resource leads to

would not interfere with public
health and safety; and whether the
fill and removal is in
conformance with existing public
uses of the waters.

ORS 196.825(3)(g)

possible loss of environtiental characteristics |

and values.

In determining whether to issue a
permit in an area that is not
subject to an approved wetland
conservation plan, the director
will.consider whether the
praposed fill or removal is
compatible with the
acknowledged comprehensive
plan gnd land userégulations for
the aren where the proposed fill or
removal is to take place or can be
conditivned on a future local
approval to meet fhig Criterion.

ORS 196.82503)0)

Indeterinining whether to issue a
permit i an area that is not
subject to an approved wetland
conservatign plan; the director
will consider whetlier the
applicant lia§'provided all
practicable mitigation to reduce
the adverse effects of the
proposed fill or removal in the
manner set forth in ORS 196.800
(see definitions of “mitigation”
and “practicable”).

ORS 196.682(1)

In determining whether to issue a
permit in an area that is subject to
an approved wetland conservation
plan, the director will determine
whether the permit would be
consistent with the wetland

Note: Wetland Conservation
Plans are submitted, reviewed,
and potentially approved pursuant
to ORS 196.678 through 196.684.
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conservation plan or could be
conditioned to be consistent with
the plan.

Subpart G-Evaluation and Testing

40 CFR 230.60 to 230.61 Evaluation and
Testing; General evaluation of dredged or
fill material; chemical, biological, and
physical evaluation and testing.

testing outlined here is to provide
information to reach the deternuniaticiis
required by 40 CFR 230.11. Wehre'the
results of prior evaluations, chemical and
biological tests, scientific research, and
experience can provide information helpful
n making a determination, these should be
used. Such prior results thay make new
testing unnecessary. The information;tised
shall be documented.

Detail:

40 CFR 230.60 The process of the eeperal
evaluation of dredged or fill materinl
includes:

(a) If the evaluation under (b) indicates the
dredged or fill material is not a carrier of
contaminants, then the required
determinations pertaining to the presence and
effect of contaminants can be made without
testing. Dredged or fill material is most
likely to be free of pollutants where it is
composed primarily of sand, gravel, or other
naturally occurring inert material, such as in
areas of high current or wave energy.
However, when such material is discolored
or contains other indications that

§ 230,60 Genernl evaluation of drédsed or fill material.

Summary: The purposg.of the eyaluation and |

OAR 141-085-
0550(5)(h)

Application must include a
written analysis of the potential
changes that the project may
make to the hydrologic
characteristics of the.waters.of
this state, and an ¢xplanation of
mieastires taken to avoid or
mitimize any adverse impacts of
those changes (e.g impeding,
restricting or incréasing flows,
relocating or redireetmg flow, and
potential flooding or ervsion
downstream of the project).

 OAR 141-085-
| 0550(5)(1)

Application mustinclude a
deseription of the existing
biological and physical
characterigtics of the water
resources, along with the
identification of the'adverse
impacts that will result from the
project.

OAR 141-085-0550(7)

The Department may request the
applicant to include additional
information in the application as
necessary to make an informed
decision on whether or not to
issue the authorization.
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contaminants may be present, further inquiry
should be made.

(b) The extraction site shall be examined in
order to assess whether 1t is sufficiently
removed from sources of pollution to provide
reasonable assurance that the proposed
discharge material is not a carrier of
contaminants. Factors to consider include
but are not limited to: (1) Potential routes of
contaminants or contaminated sediments to
the extraction site, based on hvdographic or
other maps, aerial photvgraphy, or iiher
materials that show watercourses, strfice
relief, proximity to tidal movement, private
and public roads, locations of buildings,
municipal and industrigl areas, and
agricultural or forest lands; (2) Pertinent
results from tests previpisly carried out on
the material at the extraction site, or carried
out on similar material for other permitted
projects in the vicinity. Tests from gther
sites may be relied on only if no changes ‘
have occurred at the extraction sites to render |
the results irrelevant; (3% Anypotential for
significant introduction of persistent
pesticides from land runoff or percolation;
(4) Any records of spills or disposal of
petroleum products or designated hazardous
substances; (5) Information in state, federal,
and local records indicating significant
mtroduction of pollutants from industries,
municipalities, or other sources, including
types and amounts of water materials
discharged along the potential routes of
contaminants to the extraction site; and (6)
Any possibility of the presence of substantial
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natural deposits of minerals or other
substances which could be released to the
aquatic environment in harmful quantities by
man-induced discharge activities.

(c) Where the discharge site is adjacent to the
extraction site and subject to the same
sources of contaminants, and materials at the
two sites are substantially similar, the fact
that the material to be discharged may be a
carrier of contaminants,jis.net likely to result
in degradation of the digposal site. In such
circumstances, when digsplved material and
suspended particulates ¢an be controlled to
prevent carrying pollutgnts to less
contaminated areas, tefting will not be
required.

(d) Even if the evaluation under (b) leadsito |
the conclusion that there is a high probability |
that the material propoged for discharge isa
carrier of contaminants, testing may ot be
necessary if constraintg gre available to

reduce contamination {6 acceptablg lévels
within the disposal site lo prevent |
contaminants from beitig transported beyond |
the boundaries of the disposal site.

However, even if tests are not performed, the
agency must still determine the probable
ipact of the operation on the receiving
aquatic ecosystem. Any decision not to test
must be explained in the determinations
made under 40 CFR 230.11.

40 CFR 230.61 (Note: There may be revised
guidelines for chemical, biological, and
physical evaluation and testing that replace
this regulation).
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This section provides some guidance in
determining which test or evaluation
procedures are appropriate in a given case.
Details provided in fed regs.

Subpart H-Actions to Minimize Adverse Effects (These sections sive examples of wavs to mininiize adverse effects of 4 project NA DY

§ 230,70 Actions concerning the location of the discharae,

40 CFR 230.70 to 230.77 Actions to
Minimize Adverse Effects; actions
concerning the location.of the.discharge;
actions concerning the maieiidl o be
discharged; actions conirolling the muterial
after discharge; actions affecting the method
of dispersion; actions velated to technology;
actions affecting plant and animal
populations; actions affecting human nse;
and other actions.

Summary:

Provides list of some aof the actions which can
be undertaken to minitiize the adverse ¢ffects
of discharges of dredgéd or fill matetial:
Additional criteria for gompensation reasures
are provided in 40 CFR 230.91 10 98!

Detail:

40 CFR 230.70 Actions concerning the
locations of the discharge: The effects of a
discharge can be minimized by the choice of
the disposal site. Some of the ways to
accomplish this are by: (a) locating and
confining the discharge to minimize
smothering of organisms; (b) designing the
discharge to avoid a disruption of periodic
water inundation patterns; (c¢) selecting a
disposal site that has been used previously for
dredged material discharge; (d) selecting a
disposal site at which the substrate is

ORS 196.825(5)

The Director may impose
conditions: [fthe director issues
a,permit, the director. may.impose
sueh conditions as (he director
gonsiders necessaty to carry out
the purposes of ORS 196.805
(statement of state policy) and
ORS 196.830 (estuary
considerations) anid subsection (1)
of this section (twe ultiniate
determinations for gites that are
not-within an area ¢avered by a
wetland conservation plan) and to
provide tutigation fur the
reasonably ¢xpected adverse
effects of project development.

In formulating such'conditions
the director may request comment
from public bodies, federal
agencies, and tribal governments
affected by the permit. The
director shall impose, as
conditions to any permit, general
authorization or wetland
conservation plan, measures to
provide mitigation for the
reasonably expected adverse
effects of project development.
Compensatory mitigation shall be
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composed of material similar to that being
discharged; (e) selecting the disposal site, the
discharge point, and the method of discharge
to munimize the extent of any plume; (f)
designing the discharge of dredged or fill
material to minimize or prevent the creation
of standing bodies of water in arcas of
normally fluctuating water levels, and
minimize or prevent the drainage of areas
subject to such fluctuations.

40 CFR 230.71 Actions concerning the
material io be discharged: The effectsiof a
discharge can be minithized by treatinent of,
or limitations on the migterial itself, sigh as:
(a) disposal of dredged material in such a
manner that physiochemical conditions are
maintained and the potency and availability of
pollutants are reduced; (h) limiting the solid,
liquid, and gaseous cofiiponents of matetial to
be discharged at a particilar site; (c) adding
treatment substances tg the dischargg
material; and (d) utilizing chemical
flocculants to enhance he deposition of
suspended particulates in'diked disposal sites.
40 CFR 230.72 Actions controlling the
material after discharge: The effects of the
dredged or fill material after discharge may be
controlled by: (a) Selecting discharge methods
and disposal sites where the potential for
erosion, slumping or leaching of materials
mto the surrounding aquatic ecosystem will
be reduced, including but not limited to: using
containment levees, sediment basins, and
cover crops to reduce erosion; or using lined
containment areas to reduce leaching; (b)
capping in-place contaminated material with

limited to replacement of the
functions and values of the
impacted water resources of this
state.

ORS 196.682(D)

In determining whether 1o issue 4
permit in an area that is subject to
4 approved wetland conservation
plant, tlie director will determine
whether the permit would be
consigtent with the wetland
consetyvation plan or could be
conditipned to be gonsistent with
the plan.

Naote Wetland Conservation
Plang are submitted, reviewed,
and potentially approved
pursuant to ORS 196.678
throtigh 196.684.
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clean material or selectively discharging the
most contaminated material first to be capped
with the remaining material; (c) maintaining
and containing discharged material properly
to prevent point and non-point sources of
pollution; and (d) timing the discharge to
minimize impact, for instance during periods
of unusual high water flows, wind, wave, and
tidal actions.

40 CFR 230.73 Actions.affecting the method
of dispersion. The effects vl a discharge can
be minimized by the manner in whichiit is
dispersed, such as: (a) distributing the dredged
material widely in a thifilayer at the digposal
site to maintain natural §ubstrate contouss and
elevation; (b) orienting g dredged or fili
material mound to minimize undesirable
obstruction of the water cirrent or circuilition
pattern, and utilizing natural bottom contours
to minimize the size of the mound; (¢} hsing
silt screens or other appropriate methods to
confine suspended particiilate/turbidity to a
small area where settlitig or rempyal Can
occur; (d) making use offeurrents and
circulation patterns to mix, disperse and dilute
the discharge; (e) using a submerged diffuser
system, by submerging pipeline discharges or
otherwise releasing materials near the bottom;
(f) selecting sites or managing discharges to
confine and minimize the release of
suspended particulates to give decreased
turbidity levels and to maintain light
penctration for organisms; (g) setting
limitations on the amount of material to be
discharged per unit of time or volume of
receiving waters.

ED_005978A_00064323-00088 FL CWA 404 Assumption FOIA_Interim Release 11



40 CFR 230.74 Actions related to technology.
The applicant should consider: (a) Using
appropriate equipment or machinery; (b)
Employing appropriate maintenance and
operation on equipment or machinery,
mcluding adequate training, staffing, and
working procedures; (¢) using machinery and
techniques that are especially designed to
reduce damage to wetlands, ncluding
machines equipped with.devices, that scatter
rather than mound excavated miaterials,
machines with specially designedwheels or
tracks, and the use of mals under heayvy
machines to reduce wetlind surface
compaction and rutting; {d) designing aceess
roads and channel spanning structures:ising
culverts, open channels: and diversions that
will pass both low and high water flows,
accommodate fluctuatinng water levels, and
maintain circulation and faunal movement; (¢)
employing appropriate miethods of and
machinery for transport of the material for
discharge.

40 CFR 230.75 Actions'affecting plant and
animal populations. Minimization of adverse
effects on populations of plants and animals
can be achieved by:

(a) Avoiding changes in water current and
circulation patterns which would interfere
with the movement of animals;

(b) Selecting sties or managing discharges to
prevent or avoid creating habitat conducive to
the development of undesirable predators or
species which have a competitive edge
ecologically over indigenous plants or
animals;
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(c¢) Avoiding sites having unique habitat or
other value, including habitat of threatened or
endangered species;

(d) Using planning and construction practices
to institute habitat development and
restoration to produce a new or modified
environmental state of higher ecological value
by displacement of some or all of the existing
environmental characteristics. Habitat
development and restoration techniques can
be used to minimize adverse unpacts and to
compensate for destroyed habitat Additional
measures are in 40 CFR 230.91 to 230.98.
Use techniques that have been demongtrated
to be effective in circunistances similar to
those under consideration wherever péssible.
Where proposed develppiment and restoration
techniques have not yet ddvanced to the pilot
demonstration stage, initiate their use ona
small scale to allow cotrective actionif
unanticipated adverse impacts occur;

(e) Timing discharge to avoid spawning or
migration seasons and othér biolooically
critical time periods; and

(f) Avoiding the destruction of remnant
natural sites within areas already affected by
development.

40 CFR 230.76 Actions affecting human use.
Minimization of adverse effects on human use
potential may be achieved by: (a) preventing
or minimizing any potential damage to
aesthetically pleasing features of the aquatic
site, particularly with respect to water quality;
(b) selecting disposal sites that are not
valuable as natural aquatic areas; (c) timing
the discharge to avoid seasons or periods
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when human recreational activity is most
important; (d) following discharge procedures
which avoid or minimize the disturbance of
aesthetic features of an aquatic site or
ecosystem; (e) selecting sites that will not be
detrimental or increase incompatible human
activity, or require the need for frequent
dredge or fill maintenance activity in remote
fish and wildlife areas; and (f) locating the
disposal site outside of the vicinity of a public
water supply intake.

40 CFR 230.77 Other gctions. i'the sase of
fills, controlling runofi and other discharges
from activities to be copiducted on the fill; (b)
in the case of dams, designing water reléases
to accommodate the needs of fish and
wildlife; (c) in dredging projects with federal
funding not through the Corps, maintain
desired water quality of the return discharge
on scientifically defensible pollutant
concentration levels in addition to agy
applicable water quality standardsganid (d)
when a significant ecolpgical change in the
aquatic environment is proposed by the
discharge of dredged or fill material, the
agency should consider the ecosystem that
will be lost as well as the environmental
benefits of the new system.

Subpart I Planning to Shorten Permit Processing Tim‘? ,/»/’/i: Commented [PB29]: DOJ info 1s 77 start this section over. ]
823
46 CFR 2380.8¢ Planning to Shovten Permit | ORS 196795 The Department of State Lands
Processing Time; advanced identification of shall continue to pursue methods
dizposal areas. to streamnline the process for
Summary: admimstering permits for the
removal of material from the bed
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fn order to streamline perrnit process tiwes, or banks of any waters of this state

EPA and DSL may identify possible future or for filling the waters of thus
disposal sites and areas unsmtable for disposal state, reducimg paperwork,

site specthication. chirmnating duplication, increasing
Dierail: certainty and timeliness and

{a} Consistent with 40 CFR 230 (the 404(b}{( 1) cnhaneing resource protection.

Guidehines), EPA and DDSL, on their own
inttiative or at the request of any party, may
identify sites which will be considered as:
possible futire disposal gites. including
exiating disposal qites qud nunsemditive areas;
or areas generally nnstilsble for'dispasal sie
specification.

(b} Identification of a sl a5 a possible future
site should not be deented to constituie 3
permit or the specificaliny of a disposal site.
{dentification of a site 44 imsuitable should
not be deemed as prohibiting sppheativny for
permits. Hither type of identification
constitutes mformation W facilitate idividual
or general perout applivhlion procesging.

(¢} An appropriaie publiv notice ofihs
proposed identification of such srens'shall be
issued.

{d) In the identtfication process, HPA and
DS shall consider the likelihood that use of
the area m goestion for dredged or fill
material disposal will comply with 40 CFR
230, including a review of water resonrces
management data.

{e)} DSL should maintain a public record of
the identified areas and a written statement of
the basts for identification.
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Subpart J Compensatory Mitigation for Losses of Aquatic Resources

§ 230.91 Purpose and general considerations.

(a) Purpose

(1) The porpose of this subpart is
to cstablish standards and criteria
for the e of all tupes of
compensatory mitigation,
including on-site and off-site
pentittes responaible niitication.
mitieation banks, and inilien fee
nitigation to ollsel undvoidable
Hnpacts to waters of the United
States authorized through the
issuance of pennits by the 118
Army Corps of Haeincerd (0 orps)
pursuant to section 404 6fthe
{lean Water Act (33 11801
13444 This subpart implements
gection 314(b)y of the 2004
National Defense Authonzation
ActiPub L 108130 which
directs that the standards and
oriteria shall to the miaximum
extent practicable. maximize
avatlable eredits and
opportumities for mitisation,
pravide for regional variationg in
wetland conditions. functions,
and values, and apply equivalent
standards and enteriato coch type
of compensatory mitisation. This
subpart is intended to fnther
clarify mitigation requirciments
established under the Corps and

ORS 196.605

*ORS 196.800(9) and OAR 141-
085-0510(53)

Purpose of Oregon’s mitigation-
related statutes is to: promote
maintenance and conservation of
water resources of the state;
improve cooperative efforts;
offset losses of the functions and
values of the state’s water
resonurces of this state caused by
activities that otherwise comply
with state and federal law in order
to creale, restore, enhance or
preserye those functions and
values; tnaintain and encourage a
predictable and efficicnt
regulatory framework for
environientally acteptable
developmient; proyide an option
for accomiplishing gff-site
compensitory mitigation when
on-site compensatory mitigation
is not practivable; and allow the
use of mitigation banks to offset
adverse effects from removal or
fill activities on the waters of this
state.

(9) “Mitigation” means the
reduction of adverse effects of a
proposed project by considering,
in the following order:

(a) Avoiding the effect altogether
by not taking a certain action or
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BPA reoylations at 33 CHR part
320 and this part. respechively.
(2) This subpart has been jointly
develaped by the Sceretary of the
Army acting through the Chicf of
Engineers. and the Adninisteator
of the Environmental Protection
Asency. From time to time
giidande on intorpreting and
inmplementie this subpart may be
prepared jomtly by EPA and the
Cuorps at the national or regional
level No modifications to the
hasic spplication. meaning or
intent 6f this subpart will be made
without Buther joint milemaking
by the Secrotary of the Army.
acting throush the Chief of
Enpineers and the Adnynistrator
ot the Environmental Protection
Agenoy. pursuant to the
Adnimistrative Procedure Act (5
s sl et b

by Applicability. This subpart
does not alter the ciroumstancey
under which compensatory
fiitieation is required or the
definition ol “waters of the
Thiited States " which is praovided
818 230 3051 Usc of résotecs as
compensatory niitioation that are
not otherwise subject to
reeulation under scetion 40i of
the Clean Water Act does not in
and of itselt make them subject to
such reaulation.

ORS 196.600(1) and OAR 141-
085-0510(16)

parts of an action; (b) Minimizing
the effect by limiting the degree
or magnitude of the action and its
implementation; (¢) Rectifying
the effect by repairing,
rehabilitating or restoring the
affected environment; (d)
Reducing or eliminating the effect
over time by preservation and
maintenance operations.during
the life of the action by

wonitoring and takiilg appropriate ‘

cortedtive measurgy; and (&)
Compensating for the effect by
¢reatiig, restoring enhancing or
preserying substitute functions
and values for the waters of this
state.

Compensatory mitigation”
means activities conducted by a
permittee ar third party to create,
restore, enthance or preserve the
functions and valués'of the water
resources of this state to
compensate for the removal-fill
related adverse effects of project
development to waters of this
state or to resolve violations of
ORS 196.800 to 196.905.
Compensatory mitigation for
removal-fill activities does not
affect permit requirements of
other state departments.
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(¢) Sequencmo (1) Nothing i
this seetion atfteets the
recuiremient that all DA permits
suhject to section 404 ol the
Clean Water Act comply with
applicable provisions of this part.
{2y Pursuant to these
teruirements. the distriel ensinecy
will 1ssie an individual section
404 permit only tipon a
determination that the proposed
discharee conmplies with
applicable pravisions of 40 CER
part 230 neludine those which
reguire the pennit applicant to
take all appropriate and
practicable steps o avoid and
nuninize adverse impacts to
waters of the United States.
Practieable micans available and
capable of beine done after taking
inte congiderntion cost. existing
techinolooy. and logistics in lieht
of oversll profect purposes.
Compensatory mitioation for
tnaveidable impacts miay be
reditired to ensure that an activity
rediiring a section 404 permit
complhies with the Seetion
40401 Gundelines.

{3) Compengatory nutigation for
unavaidable impaets may be
reguired to ensurc that an activity
reguiring 4 section 404 pennit
complics with the Section

404(b 1) Cindelines! During the

*ORS 196.800(11) and OAR
141-085-0510(69)

OAR 141-085-0510(40)

“Practicable” means capable of
being accomplished after taking
into consideration the cost,
existing technology and logistics

with respect to the,.overall.project..|

plitpose.

“Fungtions and Valies” are those
¢cological characteristics or
processes associated with a water
of this:state and the secictal
benefity derived from‘those
charaeteristics. The ecological
charattenistics are functions,”
whereasithé associated societal
benefits are valugs.”
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404(bi1) Guidelines compliance
analysis. the distriet enditicer may
determine that o DA permitt for
the proposed activily cannot be
issued betause of the lack of
appropriate and practicahble
compensatory mitigation options.
(dy Accounting for regional
vatigtions. Where dppropriate.
district enoineers shall acconnt
for resional characteristics of
gquatic resource types. fimctiony
and services when detennining
performance standards and
monitoring requirenients for
compensatory mitisation projocts.
(¢} Relationship to other giidance
docutiients. (13 This subpart
applics instead of the Hederal
Gndance for the Establishment,
Llse and Operation of Mitigation
Banks ! which was tssued on
Navember 28 1995 the “Federy]
Guidanice on the Use of In-Licy
Feée Anansements for
Compensatory Mitisation Under
Seetion 404 of the Clean Water
At and Section 10 of the Rivers
and Harbors Act” which was
isstied on November 7. 2000 and
Reoulatory Guidanee Tetter 00
02 “Guidande on Compensatory
Mitigation Projeets for Aquatic
Resonree Inpacts Unider the
Corps Resulatory Program
Pursuant to Seetion 404 ot the
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Clean Water Act and Section 10
olithe Rivers and Farbors Act of
18997 subich was issued on
December 74 7007 Thege
guidance docunients are no longer
1o be tsed 88 compensatony
mitigation policy in the Corps
Ropulatory Propram.

(23 1n addition this subpart alio
applies instead of the provisions
relating to the amount tvpe. and
location ol compensatory
niitieation prajects, meluding the
use of preservation, mthe
Febrdry 6 1990, Memotanduim
of Avrecmont (IMOA) between
the Depurtinent of the Army and
the Environmiental Protection
Agenoy on the Determitnation of
Mitigation Under the Clean Water
Act Seetion 40401y Chndelines,
All other provisions ol this MOA
remain in olfect

8 230.93 General compensatory mitigation requirenionts
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(a) General considerntions (1)
Fundamental objective 15 o offset

anvironmental fJOSSGSL:: vvvvvvvvvvvvvvvvvvvvvvvvv ,,,/"“é Commented [PB30]: Not sure why ... is used. Do you
(2) Compensatary mitigation may £ want the entire citation?

be perfomied psing the nicthods
of restoration. enhancanent
eatablishment. and i cortain
circumstances préservation.
Rostoration should sencrally be
the firstoption. |

{3) Compensatory mitigation
projects may he sited on public or
private lands. Credils for
compensatory nitieation projects
on pubilic land must be based
solely on aquatic resource
functions provided by the
compensatory nutisation project.
over and above those provided by
public programs already planned
or i place. Al compensatory
mtigation projects must comply
with the standards m this part 1f
they are to be used to provide
compensatory mitigation for
adtivitics authorized by DA
pennits, resardless of whether
they are sited on public or private
Tands and whether the sponsor is 3
governmental o1 private enlity.
thy Tvpe and location of
compensatory mitisation (1)
When considering options for
suceesstully providing the
redquired compensatory
mutipation the district enoineer
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ghall conaider the type and
focation options m the order
presented in parasraphs (b)(2)
through (hi6) ol this seetion.
(Mitigation hierarchy)

(2) Mitioation bank credits

(33 In-licu foe provian credits.
(4} Pemmittee-responsible
mitigation nnder & watershed
approach (5) Pernnttee:
responsible mtisation throush
onssite and inckind mitieation.

) Watershed spproach (o
compensatory niitisation (1) The
district enigineer must use a
watershed approach to citablish
compensatory mitisation
requiremients m DA permiits to the
extent appropriate and
practivable

(2) Congiderations. (33
Information Needs. (4) Watershed
Seale

(d) Site selection

(e} Mitigation type

() Amount of compensatory
mitieation

te) Use of mitieation banks and
ilien fee programs

thi Preservation

(1) Butfers. Distnict engineers
may réquire the restoration.
establishment enhancenient and
preservation. as well as the
maintenance, of riparian areas
and/or butfers around aquatic
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resotress where neecssary: 1o
ensure the Tonaterg viability of
those resotirces: Bulters may alag
provide habitat or corrdors
Hecdssary for the ecoluaicnl
functioning of aquatic resomrces,
1 buffers are required by the
district énsineer as part of the
compensatory mitigation project,
compensatory mitieation credit
will be provided for those butfers.
(1) Relationship to other federal,
fribal. state. and local prosrams
(1) Compensatory mitigation
projects for DA permits may alio
b used to satisty the
environmental requirchients of
other programs such as tiibal.
state. or local wetlands resulatory
programs. other federal programs
such as the Surfice Mining
Control and Reclamation Aot
Corps civil works projects and
Diepartment of Defense military
construction projects, consistent
with the tormy and tequitenients
of these programs and subject to
the following congiderations: |
(23 Except for projects undertaken
by federal upencies. or where
federal funding 1s specifically
authorized to provide
comipensatory mitigation,
federally-funded aguatic resouree
réstoration or conservation
projects undertaken for purposes
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other than compensatory
nntigation. such as the Wetlands
Reserve Provram Congervation
Reserve Program, and Partners
for Wildlife Program activities,
cannot be used for the purpose of
gengrating compensatory
mitigation credits for activitics
atthorized by DA pernuts.
However compensatory
fiitieation credits may be
generated by activities undertaken
i conjunction with, but
supplemientil to. such proorams
in order to naximize the overall
ecological benchits of the
restoration or condervation
project.

(3) Compensatory mitioation
projects may also be used to
provide commipensatory mitioation
under the Endancered Species
Act or for Habitat Conservation
Plans. as lonp as they comply
with the requircmients of
paragraph (1) ofthis scetion,
tk) Permiit conditions (1) The
compensatory mitisation
raquirements for o DA pemit
ncluding the amomt and type of
compensatory niitiestion. must be
clearly stated in the special
conditions of the mdividual
perit or veneral permit
verification (see 33 CHR 305 4
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and 330 6001 The speeidl
conditions niust be enforceable
(23 Bor an mdividual pernut that
reqires penmittee responsible
mutigation the special conditions
st

(11 Wdentity the party responsible
for providing the compensatory
mitigation:

(1) Incorparate. by reference the
final mitigation plan approved by
the district engineer:

{111} State the objectives.
performance standards and
monitoring required for the
comipensatory mitisation project,
unless they are provided inthe
approved final mitioation plan:
and

(iv) Desenibe any required
Hnancial assurances or longterm
muanagement provisions for the
compansatory nutigation project,
unless they are speciticd in the
approved final mitieation plan.
(33 For a cencral permint activity
that requires periiittes.
tesponsible compensdatory
mitigation, the special cotditions
niust deseribe the compensatory
nitieation propasal which mgy
hé either conceptual or detailed.
‘The vencral permit verification
must alse include 4 special
condition that states that the
penmittee cannot commence work
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i1 waters ot the United States
until the distriot enoineer
approves the final mitieation
plan, imless the district engineer
deterniines that such 4 spécial
condition 15 not practicable and
not nedessiary to ensure timely
completion of the required
compensatory mitigation. o the
extent appropriate and
practicable. special conditions of
the seneral permit venfication
should alse address the
raquirements of parseraph (k)
af this section

(43 1 4 mitioation bank or in-licu
fee program is vsed to provide the
recuiired conpensatory
mutigation the special conditions
must indicate whether a
mitigation bank or indlieu fee
program will be used and specily
the number and resolites Wpe of
crodits the permittee is required to
scotne In the case ol an
individual pennit. the special
condition must alse identity the
specitic mitioation bank or m-liey
fee program that will be used For
general pertit verifications the
special conditions may either
identify the specific mitisation
hank or in-licu foé prosram or
stite that the specific nittivation
bank or intlien fee propram used
to provide the required
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compensatory nutisation must be
approved by the district engineer
betore the credits are secured.

(1) Party responsible for
compansatory nutigation

(1) Bor permitice responsihle
mitigation. the special conditions
of the DA permit nist cleatly
indicate the party or patics
tesponsible for the
implementation. performance,
gnd longilerm management of the
compensatory niitisation project
(23 Bor mitigation banks anid -
Lieu fee programs. the instrument
must clearly indicate the patty or
parties responsible for the
implementation. performance
and lone-term nianasement ol the
compensatory nutisation
project(s}. The mstrinment must
also contain a provision
Expressing the sponsor's
asteement o assiine
tesponsibility for u pernuttecs
compensatory mitigation
reditirements. once that periittes
has secured the appropriate
nnnther anil resovree type of
eredits from the sponsor and the
district engineer has recetved the
docunicntation described in
paragraph (1033 of this section.
{33 1f use of o mitisation bank oy
in:lisu fee prosram is approved
by the distiict enoineer to provide
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part or all of the required
compensatory nutisotion for 4
DA permit. the permittee retaing
responsihility for providing the
compansatory nutigation until the
appropriate numher and resource
type of eredits have boen secmed
from 8 sponsor and the district
enginect his recoived
docimentation that contirms that
the sponsor has accepted the
responsibility for providing the
raguired conipensatory
nitieation. This documentation
may consist ofa leftor a1 form
sioned by the sponsor. with the
perit sumber and 4 statciont
indicating the number and
resonree type of cradits that have
been secured from the sponsor.
Copies of this documentation will
be retamed in the administeative
tecards for both the permit and
the mstrument. [f the sponser fails
to provide the required
compensatory mitigation. the
district enpiieer may mirsie
fieasures asainst the sponsor to
ensure complianée.

{ny) Timing hoplementation of
the campensatory mitieation
project shall be. fo the maxiniun
extent practicable in advande of
ar conoutrent with the adtivity
cansine the authorized mmpacts.

1 he distriet engineer shall
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reduiire. to the extent approprinte
and practioable addiional
compensatory nutisation to vitset
teniparal losses of aquiatié
fitnctions that will result from the
penmitted activity.

Financial assimances

(o (1) The distiict engineer shall
tequire suthicient financial
assirances to ensure 3 hioh level
of contidence that the
compensatory niitieation project
will be successiully completed. i
gecordance with applicable
performance standards. In cases
where an alternate mochanisim is
availablo to enstie 4 hish lovel of
confidence that the compensatory
mitigation will be provided and
maintained (e o g formal
documented comuntment from 4
govetmnent aseney or public
authority) the district engineer
may determine that financial
asstirances are nol necessary for
that compensatory mitisation
praject

(23 The amount of the required
finatcia] assurarices niust be
determined hy the district
engmeer i consultation with the
project sponsor. and must be
hased on the sive and compledity
of the compensatory mitioation
project the desree of completion
of the project at the time of
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project appraval. the hikelihood of
suocesy the past performance of
the project sponsor. and any other
factors the district enoincer deems
appropriate. Financial sssinances
may be in the form of
performance bonds, cserow
adcounts, casualty insurance,
letters of credit looislative
appropriations for govermnent
sponsored projects. or other
appropnate mstiuments: subject
o the approval of the district
enemeer The rationale for
deterniinine the amount of the
reguited financial assurances
must be documented 1n the
admmisteative record for either
the DA perniit br the imstrimment.
I deternuning the assurance
amout, the district enoineer shiall
consider the cost ol providing
replacement mitteation melhuding
costs for land bequisition.
planning and ensincering leoal
fees mobilization construction,
and monitoring

(33 I inaneial assurances are
raquired. the DA pennit must
inclinde 4 spedial Condition
raquiring the Bnaneial sssinances
ta be in place prior o
commending the permitied
setivity.

(4) Financial assirances shall be
phased out once the
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compensatory nutisation project
hag been determined by the
digtrict enaineer t0 be siiccessinl
in accordance with s
performance standards. The DA
penmnit or mstriiment must elearly
specity the conditions under
which the finaneial assurances arc
1o be released 1o the penmitice,
sponsor, and/or other finaneinl
assurance provider. including ag
appropnate lnkage to
schievement of perforniance
standards. adaptive managamoent
ar compliance with special
conditions,

(53 A financial assurance nist be
i1 4 form that ensures that the
disgtrict enaineer will receive
notification at least 120 days in
advanee of any termiination or
revocation. For thindparty
asstranee providers, tHs inay
take the form of a contractual
tequirément for the assuranee
provider fo notify the district
engieer at least 120 davs hetore
the assurance is revoked or
fennmated

{63 Finaneial assurances shall he
pavable at the direetion of the
district enpineer to his desivnes
ar to o standby bast asrecment.
When 4 standby trust 18 used
(g with perforniance bonds or
letters of oredity all amonts paid
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by the financial assurance
provider shall be depogited
direetly into the standby trust
fund fot distribution by the
trustee in accordance with the
district engmeer's mstructions.

{0} Compliance with applicable
law. 'I'he compensatory mitigation
project ntust comply with all
applicable federal state: and local
Taws The DA permit mitigation
hankine instniment. or in-Hon fee
progran instriment muost not
Tequite participation by the Comps
ar any other federal aociicy in
project manasement. inchiding
reeeipt or manasement of
Hnancial assurances or longterm
Hnancine mechanisms extept a5
determined by the Corps or other
ageney to be consstent with ity
statutory authortty, nission and
priotitics.

§ 230.94 Planning and documentation.
(a) Precapplication consultations
Potential applicants for standard
permits are encourioed (o
participate in pre-application
meetinos with the Corps and
appropriate geencied to diseusy
potential mitivation requircments
and inforniation needs.
thy Public review and commient
(1) Bor an activity that requires a
standard DA permit pursnant to
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gection 404 of the Clean Water
Act the public notice for the
proposed activity must contam a
statenient exploming how inipacts
agsocidted with the proposed
activity are to be avarded.
minimized. and compensated for.
This explanation shall addreds to
the extent that such information 1s
pravided i the mitieation
statement required by 33 CFR
325 LUl 7). the proposed
avaidance and munimization and
the smount. type and location of
any proposed compensatory
mitisation including any out-of-
kind compensation or indicate an
intention to use an approved
mitigation bank or indlieu foe
progrant. The level of detail
provided in the public notice must
be comumensurate with the scope
and seale of the impacts, The
notice shall not melude
information that the district
enginect and the penmittee
believe shonld he kept
confidential for business
prrposes. stich as the exact
lacation ol g proposed mitisation
site that hal ot vet heen secured.
‘The pérmittee must cleatly
identify any informiation being
clatmed as confidential in the
nutigation statement when
subimitted In sueh cases. the
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notice must still provide enoush
informiation to enable the pubhic
to provide meanmotul coniment
ot the proposed mitigation,

(2) Bor individual penimits, disirict
enpinders must consider any
timely commients and
teconunendations from other
federal socncids: tribal State. or
loeal povernments: and the
public. (33 Por activitics
suthorized by letters of
pennission or seneral permits, the
review dnd approval process for
compensatory mitisation
proposals snd plans must be
conducted m secordance with the
terms and conditions of those
penmits and applicable
resutlations meluding the
applicable provisions of this part.
(o) Mitigation plan

(1) Preparation and approval

(11 For individual permits, the
permittee must prépare o draft
mitigation plan and submit it to
the district ensineer for review.
Adter addregaine any comments
provided by the distiiel engineer,
the pernuttee nutst prepare o hinal
nitieation plan. which must be
approved by the district engineer
prior to issuing the individual
penmit. The approved final
nnutigation plan must be
incorporated mto the imdividual
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penmit by reference. The final
nutigation plan must melnde the
items deseribed in paragraphy
(o) throueh (c)14) of this
Sechion. hut the level of detail of
the mitigation plan shauld be
commensurate with the scale ind
scope ofthe impacts. A an
altermative the district eneineer
iy deternune that it would be
1ore appropriate to address any
af the items deseribed m
paraoraphs (c)(2) theaugh (ey14)
of this seetion as permit
conditions. istead of components
of a compensatory mitisation
plan Bor permittces who intend
to il their compensatory
nnutigation oblieations by securing
credits From approved mitigation
banks ot m-lien fee proorams,
their mitivation plans need
include only the items deseribed
in pataptaphs (e)(5) and (e)(6) of
this section. and the name of the
specific mitivation bank ot fn-licy
fee program to be used.

(1) For general peromts, if
campensatory mitieation 14
raquired. the district engineer
Ay approve a conceptual or
detailed compensatory mitication
plan to meet required time frames
for ecnieral pormiit verifications,
but a final mitioation plan
incorporatine the elements in
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paraeraphs (e)(2) through (e 14)
olithis section at a level of detail
commensurate wath the seale and
Seope of the impacts. niust be
approved by the district anginecr
betore the parmittce comniences
work in waters of the United
States Ag an altemative the
district énsineer may deterinine
that it would be more appropriate
o address any of the ftemy
desenibed 1 paragraphs (o))
throueh (e} 14) of this section gs
pennit conditions, mstead of
comiponents of 8 compensatory
mitisation plan. For pernittecy
who intend to fuliill their
compensatory nutisation
oblisations by securine credits
from approved mitieation banks
or micn fee programs their
nutigation plans need moluds
only the items desenibed i
paragraphis (651 and (e)(6) of
this section. and cither the nane
of the specific mitieation bank of
inlien fee program to be used or
4 statement indicating that 3
niitieation bank or mliey fee
program will be used (Contingent
upon approval by the district
engineery

{11y Mitigation banks and in-licu
fee program must prepare o
mntigation plan meluding the
itentd i1 parasraphs (e )2) through
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(o) 14y of this section for each
depatate compensatory mitigation
project site. For mitiontion banks
and m-liey e programs, the
preparation and approval process
for niitigation plans is deseribed
in§230.98,

(23 Objectives. A doscription of
the resource typels) and
amount(s) that will be provided,
the miethod of compensation (1c|
restaration. estahlishinent,
enhancement. and/or
praservation). and the manner
which the resouree functions of
the compensatory nitisstion
project will address the needs of
the watershed. ecoregivn,
physiographic provinee. or other
pooetaphic aren of interest

(3) Site selection. A description
of the factors considered during
the site selection process: This
should include consideration of
watershed needs onisite
alternatives where applicable. and
the practicability of
aecomplishine eeolosically self
sustaning aguatic resouree
restaration. estahlishinent,
enhiaticement. and/or preservation
at the compensatory niitiestion
project Site (Nee 8230 .93(d) )

{43 Site profection instrament. A
deseription of the leoal
amransenients and instriment.
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inclnding gite ownership. that will
be used to eitsure the long term
protection of the compenssatory
mitigation project site Gsee

§230 9%any (5) Baseline
information. A description of the
ceolagical charadteristics of the
propased compensitory
mitigation project site and. in the
cage of au application fora DA
pentit. the tmpact site. This may
meliude deseriptions of historie
and existing plant communitics
histonie and existing hvdrology,
501l conditions. a map showing
the locations of the impact and
mitisation site(s) or the
geogtaphic coordinates for those
gitels). and other site
characteristics appropriate to the
type of resotrce proposed ag
compansation. The baseling
information should also mélude o
delineation of waters of the
United States on the proposed
compensatory mitigation project
gite. A prospective permittes
planning to secure credite from an
approved mitivation hank or in:
ey fee progran only needs 1o
provade baseline mformation
about the impact site. hot the
mitisation bank or in-licy fog
project site.

(6) Determination of credits. A
deseription of the ninber of
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credits to be provided inchuding o
briet explanation of the tationale
for this deternunation (Nee

§230 93¢0 3

(1) For penmitiee responsible
mutigation this should inchide an
explanation of how the
compensatory mitigation project
will provide the requited
compensation for unavoidable
inpacts to agnatic resources
rasulting from the permitted
setvity

(i) For perntittees intending o
seeure credits from an approved
mitisation bank or in-liey fog
progrant. it should include the
nuniber and resource type of
credits to be seeured and how
these were deternuned

(7) Mitieation work plan.
Dietailed written specifications
and wotk deseriptions for the
compensatory mitigation project,
includine. but not invted 1o, the
geosraphic boundaries of the
praject: constniction miethods,
titiing: and sequence: sonrcels)
of water. including connections 1o
existing watets and uplands:
niethods for establishing the
desired plant commmity: plans to
control invasive plant species: the
proposed siadine plan. including
elevations and slopes of the
substrate: soil manasenient: and
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grosion control measures For
stream compensatory nutioation
projects, the mitigation work plan
may also inclide other relevant
information. such as planform
geonidtty, chamnel form (e g
typical channel crons-scetions).
watershed size desion dischmrpe,
and fiparian atea plantings

(&) Mamtenance plan. A
deseription and schedule of
niaintenance requirements 1o
ensure the continued viability of
the resouree onice initinl
construction is completed.

(9 Performance standards.
Beolosicallv-based standards that
will be used to deterniine whether
the compensatory mmtisation
project is achieving ite objectives
(See §230.95 )

(10) Monitoring requitements A
description of parameters to be
nonitared in ordet o dolerming if
the compensatory mitigation
project is on frack o mect
performance standards and if
adaptive managenment 1s needed.
A schedule for monitoring and
raparting on monitering results to
the district engineer must be
included (See 823096

(11) Doneterm mangoement
plan. A deseription of how the
compensatory nutisation project
will be manased after
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performance standards have been
achieved to ensure the lonoferm
sustainability of the regonree.
including long term Andncing
miechanisns and the pacly
responsthle for longtenm
management (See 5230 97(d) )
(12) Adaptive mbnascment plan
A manaccment strateay to
address unforescen changes in
site conditions or other
components of the compensatory
nitieation project mcloding the
party or parties responsible for
impledienting adaptive
Hianasenient nicasures. The
adaptive manasement plan will
puide decisions for revising
compensatory nutisation plans
and implemienting measires to
address both foreseenhle and
tnforeseen circimstances that
adversely atlect compensatory
mitigation success (See
§230:97(c)

(13) Financial assinances A
deseription of financial
assurances that will be provided
and how they are sutlicient 1o
ensure a hieh level of conlidence
that the compensatory nitigation
project will be siiceessfully
completed. 1 acoordance with its
parforniance standatds (nee
§230.93n)).
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(143 Other imformation. The
digtrict enaineer miay regiire
additional information as
necessary to determme the
appropriatencss. feasibility. and
practicahility of the conpensatory
nitigation project.

Y 230.95 Ecological performance standavds.
(a) The approved mitisation plan
st contain performance
standards that will he used 1o
assass whether the project 18
achicving its objoetives.
Performande standards should
telate to the vhicetives of the
compensatory mitisation project]
s0 that the project can be
objectively evaluated to
determine 1111 15 developiing mito
the desired resotitee type,
providing the expected fumetions
and attaining any other applicable
metties (6 o acres)

(b) Perfornance standards ninst
be based on attributes that are
objective and verifiahle!

Eealogical performance standards
wist be based on the best
available science that can be
mcasured or assessed in g
practicable manner. Perfonmanes
standards may be based on
varables or measures of
functional capacity described in
functional assessent
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methodelogies, measirements ol
hydrolooy or other aguatic
resouree characteristios. and/or
comparisons to referaice aquatic
tesources of stimylar type and
landscape pogition. The nse of
tefbrence aguatic resowdes to
establish performande standards
will hielp ensure that those
performance standards are
tedsonably achicvable by
reflocting the range of vatiabilily
exhibited by the rearonal class of
gquatic resources as A result of
natural processes and
anthropogenic disturbances.
Perfomianee standards based on
measurements of hydraloay
should take mito consideration the
hydrologic vanability exhibited
by reference aquatic resotitces.
eapecially wetlands, Where
practicahle. performance
standards should take mto
adcount the expected stavos ofithe
aduatic resource developuient
pracess i order to allow early
identification of potential
problems and appropriaty
adaptive monagement.

§ 230095 Ecological performance standavds.
{a) General. (1) Monitorine the
compensatory mitisation project
§ite 1 necessary to deterniine if
the project 19 meeting ity
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performance standards. and to
determine if mcasures are
necessary to ensure that the
compansatory nutigation project
1% secomplishing its objectives.
The submission of monitoring
Teports ta dssess the development
and condition of the
compensatory mitigation project
inrequired. but the content and
level ot detatl for those
nlamitoring reports must he
commensiate with the seale and
scopé ol the Compensatory
mitisation projeet as well as the
compensatory mitisation projoct
type. The mitisation plun must
address the monitoring
recuiremients for the
compensatory nutisation project,
inclnding the parameters to be
monitored the lenpth of the
monitoring periad the party
tesponsible for conducting the
monitaring. the frequeney for
subnutting nonitoring repoits to
the district ensincer. and the party
tesponsible for submitting those
niamitoring reports to the district
enomeer

(23 The district engimeer may
conduct site inspections oha
reeular Basis (e o annuallyy
duting the monitoring period to
evaliate mitioation site
performance.

ED_005978A_00064323-00121 FL CWA 404 Assumption FOIA_Interim Release 11



(b) Monitoring period. The
nnutigation plan must provide for g
momtorine period that 15
sulficient to demonstiate that the
compansatory nutigation project
hag mat parformance standands
but not less than five vears. A
lonser monitoring period st be
teduired for uquatic résources
with slow developmient rates

te g forested wetlands, hopgs)
Following praject
pmplementation. the district
engmeer may redice or waive the
remaining monitoring
requirements upon a
determination that the
compensatory nutisation project
has achieved its perforniance
standards. Conversely the distriet
engineer may extend the original
monitaring peniad upon a
determination that performance
standards have not been mict or
the compensatory mitigation
project is not on track to meet
them The distriet engiticer may
also revise monitoring
raquirements when remedintion
and/or adaptive mdngeanent is
taquired.

(¢} Monitoring reports (1) The
district enpineer must deteriing
the imformation o be included m
momtoring reports. This
information must be sutheient for
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the district ensineer to determine
how the compensatory mtisation
project is progressine towards
meeting its performance
standards and miny clode plans
(such as as-huilt plang). naps.
and photosraphs to illusteate site
conditions. Monitoring teports
may alse include the results of
functional condition. or other
assessments tgsed to provide
gliagntitative or qualitative
measures of the functions
provaded by the conpensatory
mitigation projoet site.

{23 The permittes or sponsor is
responsible for submitting
momtoring reports in accordance
with the special conditions of the
DA permit or the terms of the
instrument Fatlure o subunt
monitoring reports i g tinely
muanner may result m complisnce
adtion by the district envineer.
(33 Monitoring reports mnst be
provided by the district ensineer
to interested foderal. tribal state.
and local resouree asencies: and
the public, upon request

8 230097 Manasement.

{a) Site protection. (1) The
aduatic habitats. riparian avcas,
buffers. and nplands that
comprise the overall
compensatory miitisation project
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must be provided longdterm
protection thronoh real estate
instrinnents or other available
miechanising, 88 approptinte.
Long-temi protection may be
provided throueh real estate
instriuments sich as conservation
casenients hold by entitics such a8
federal. tibal state or loeal
resoUce ageneics non-profit
conservation organizations, or
private land managers: the
trausfer of fitle to such entilies: or
by restrictive covenants, For
govemment property. long-téri
protection mav be provided
throush federal faeility
managenient plans or inteorated
natural tesources nanasenent
plans. When approving a method
for longiterm protection 6f non-
govenment property other than
transtor af e, the district
enginect shall consider relavant
legal constraits on the vse of
conservation cascments and/or
Testrictive covenants in
determining whether such
niechanisms provide sulficient
site protection. To provide
sutfivient site profeciion, a
conservation casement or
testrictve covenant should where
practicable. edtablish in an
appropriate third party (e o
govetimental or nonprofit

ED_005978A_00064323-00124 FL CWA 404 Assumption FOIA_Interim Release 11



right to enforce site protections
and provide the third party the
Tesourdes necessary fo monitor
and eiforce these sife protections,
() The res] estate instriment.
management plan. or othér
mechanisim providing lonetenn
protection of the conmpensatory
niitieation site must. fo the extent
appropriate and practicable
prolibit incompatible uses (eg|
elear culting or miners]
extraction) that misht otherwise
jeopardize the objectives of the
compensatory mitisation projeet.
Whete appropriate. multiple
ngtrumients recosmzng
compatible uses (co. Hshing or
grazing rishis) may be used.

(3) 'The real estate instrument.
munagement plan. or other long.
{ein profection thechanisn must
contain & provision réquiring 6=
day advance notification to the
district énsineer before any action
ix taken to void of modily the
instriment. manacement plan or
long term protection mechanisny,
ncluding transfer of ttle to. ot
establishment of any other leaal
claimg over, the compensatory
mitigation site.

{43 For compensatory mitigation
projects on public Iands. where
Federal fucility manacenment
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plans or inteorated natinal
IEsOurecs manag;emcnt plans arg
used to provide long ferm
protection. and changesin statute,
repulation. or agency needs or
mission results i an meompatible
ttse on public lands orivinally set
aside for compensatory
mitigation. the public asency
authorizing the incompatible use
ix responsible for providing
alternative compensatory
niitieation that is seceptable to
the district engineer for any losg
i finctions resulting from the
incompatible use.

(53 A real estale instrument.
management plan. or other long.
term protection mechaniam used
for site protection of petmittes.
responsible mitigation must be
approved by the district enginecr
inadvance of. or concurrant with,
the activity cansing the mithorized
impacts.

(b} Sustainability. Compensatory
fitieation projects shall be
destaned to the maximum extent
practicable to be sellisustaming
once performance standards have
heen achicved This includes
niminization of active
engineering features (¢ 6 pumps)
and appropriate siting to cnsure
that natural hvdrology and
landseape context will support
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fong term sustaimability. Where
active lonp term management and
maintenance are necosaary to
ensure lone term sustainability
(e.0. prescribed bumiiiie, ivasive
species coutrol, maniténance of
Wwater contol structines, casentent
enforcementy the responsible
patty must provide for sich
ftanasement and maintenance.
This includes the provision of
long term fimancing mechanisms
where niecessary. Wherd toeded
the sequisition and proteclion ol
water rights must be seonred and
documented i the permit
conditions or mstrument,

(¢) Adaptive nimasenient (13 I
the compensatory mmtisation
project camiof be constructed in
aceordance with the approved
mitigation plans, the permitive or
Spansor must notiky the district
criginect. A sionificant
modification of the compensatory
mitigation project requires
approval fron the district
eneimeer

{23 1f monitorine or other
inforniation indicates that the
compensatory niitieation project
1s not provressing towards
mecting its performance
standards a8 anticipated. the
responsible party must notify the
digtrict enainesr ag soon ag
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possible The district enoineer
will evaluate and pursue measures
to address deficientied i the
compansatory nitigation project.
The district enoineer will consider
whethor the compensatory
mitigation project is providing
ceological benetits comparable to
the origingl bbjectives of the
compensatory mitieation project.
(3) The district engineer in
consuliation with the responsible
party tand other federal fibal
state. and local aeencies, ay
appropoate). will deteiming the
appropriate measures. The
measures mdy inelude site
muodifications. desion chanpeg)
revisions to mamtenance
requiiremients. and revised
momtoring requirenients. The
measures niust be desioned to
ensire that the modified
compensatory mitigation project
provides aguatic rosource
funetions comparable to those
deseribed 1 the mitisation plan
objectives.

(4) Pérformance standards may be
tevised in accordance with
adaptive management to account
for moeasures faken o addrosy
deficiencies in the compensatory
mitisation projeet. Performance
standards mav also be revised to
retlect chanpes in managenent
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steatesivs and objectives if the
new standards provide for
ecological henefits that are
comparable or superior to the
approved compensatory
miitigation project. No other
tevisions to perfornance
standards will be allowed exeept
in the case ol natural disasters
td) L ong term manasement (1)
The permit conditions or
instrunment must identify the party
rasponsible for ownership and all
long term manasement of the
compensatory mitigation project.
‘The permiit conditions or
Instrument may contain
provisions allowing the pernntiee
o1 sponsor to transfer the lono:
term mandoenient responaibilities
of the compensatory mitisation
project site to a land stewardship
entity. such as o public sgency,
not-sovermnental vrsanization.
of private land manaser. after
teview and approval by the
district enpineer. The land
stewardship entity need not be
identified 1 the original permit o1
strunient. as lone as the fitore
franster of Tone term mandgament
responsibility Is approved by the
district enpineer.

(23 A lohg-term mandsement plan
should include a deseription of
long terim management needs.
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annual cost estimates tor these
needs and identify the tunding
mechanisim that will be used to
et those eeds.

(3) Any provisions necessary for
fongterm financing must be
addressed in the original pérmit
ot instrument 1he district
eiginect may require provisions
o address mflationary
adjustments and other
contingeneies. a8 appropriate.
Appropriate longdenn fnvnicing
niechanisms mclude nonwasting
endowinents trusts, contractual
arrangements with fiture
responsible partics. and other
appropriate financial instrunients,
I cates where the lono term
managenient entity is o public
authority or sovernmient doency
that entity must provide a plan for
the long-term Hnancing of the
Site.

(43 For perntitiecresponaible
mitigation. any long-term
financing mechanisms must be
approved in advance of the
getivity causing the aothonzed
Hnpacts.

§ 230.98 Mitigation banks and In-licn programs.

Mitisation banks and in-lien NA for state ﬁ:mgranﬁ 1 Commented [PB31]: Delete?Eric thought maybe we

programs wouldn’t include this section? [ can cut and paste from the
i DOI doc easily enough, many pages

i
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